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United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


SOUTHERN PACIFIC COMPANY, a 
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CALIFORNIA ADJUSTMENT COM- 
PANY, a corporation, 
Defendant in Error. 


BRIEF OF DEFENDANT IN ERROR 


STATEMENT OF THE CASE 


The statement of the case appearing in the brief of 
plaintiff in error at pages 1 to 19, is generally correct 
with the following exceptions: 


In quoting the provisions of the Constitution of 
California, which plaintiff in error states must be 
considered, no reference is made to Section 22 of 
Article I, reading as follows: 


Sec. 22. The provisions of this constitution are 
mandatory and prohibitory, unless by express words 
they are declared to be otherwise. 
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The above quoted provision has formed a part of 
the Constitution of California ever since 1879. 


At page 9, plaintiff in error states that it was 
claimed by defendant in error, and held by the Dis- 
trict Court, that although the rates collected were 
‘‘fixed’’ by the Commission, nevertheless the charges 
made in pursuance of rates so ‘‘fixed’’ were illegal. 
Defendant in error has never claimed that these rates 
were ‘‘fixed’’ by the Commission. The position of 
defendant in error has been that the Commission had 
no authority to fix rates which contravened the Con- 
stitutional provisions and that if it attempted to do 
so its action was void. The District Court (Tr. of 
Record, Vol. 2, p. 365) held: 


‘*Before the Amendment the Commission was 
as powerless to fix rates in contravention of the 
prohibition as the carrier was to charge them; 
and if it assumed to do so, its act was simply 
void and not only cast no obligation upon the 
carrier to obey its order, but afforded no pro- 
tection for such obedience.’’ 


Another somewhat incorrect statement is that ‘‘it 
was claimed by defendant in error and held by the 
District Court, that immediately on taking effect of 
the constitutional amendment of October 10, 1911, all 
rates violative of the long and short haul clause con- 
tained in Section 21 of Article X IT as then amended, 
no matter what might have been their previous status, 
immediately became illegal to the extent that the 
greater charge for the shorter distance exceeded the 
lesser charge for the longer distance.’’ The position 
of defendant in error was not that these rates ‘*be- 
came illegal’? upon the amendment to the consti- 
tution, but that they were illegal at the time of such 
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amendment, and that the purpose of the amendment 
was to legalize thereafter rates violative of the long 
and short haul prohibition whereupon application of 
the carrier and after investigation the Commission 
granted relief from the prohibition. The District 
Court said (Record p. 394) : 


‘*All we are concerned with here, Mr. Booth, 
under the issues in this case, is any instances in 
which the Railroad Commission upon applica- 
tion has made an order authorizing suspension, 
that is authorizing a deviation from the provis- 
ions of the constitution in question. That power 
was given them by the amendment of October 
10, 1911. Any instance where they did not au- 
thorize it, it was just as obligatory upon the car- 
rier as it was before.”’ 


Incidentally the defendant in error also main- 
tained that even if such rates had been legal prior to 
October 10, 1911, the amendment to the Constitution 
of that date would'‘have rendered them illegal until 
relief was granted by the Commission. 


The statement that the answer of defendant ‘‘de- 
nied the material allegations of the complaint’’ is also 
erroneous, as all of the material allegations of the 
complaint were admitted by the answer. 


The first 85 causes of action accrued under Section 
21 of Article XII of the Constitution as it existed 
prior to the amendment of October 10, 1911. The 
material part of the section was as follows: 


‘Persons and property transported over any 
railroad, or by any other transportation com- 
pany or individual, shall be delivered at any sta- 
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tion landing or port, at charges not exceeding the 
charges for the transportation of persons and 
property of the same class, in the same direction, 
to any more distant station, port or landing.”’ 


The causes of action number 86 to 120, both num- 
bers inclusive, accrued under Section 21 of Article 
XII as amended October 10, 1911. The material por- 
tion of the section as amended is as follows: 


‘‘Tt shall be unlawful for any railroad or other 
transportation company to charge or receive any 
ereater compensation in the aggregate for the 
transportation of passengers or of like kind of 
property for a shorter than for a longer distance 
over the same line or route in the same direction, 
the shorter being included within the longer dis- 
tance, or to charge any greater compensation, as 
a through rate than the aggregate of the inter- 
mediate rates. Provided however, that upon 
application to the Railroad Commission pro- 
vided for in this constitution, such company may, 
in special cases, after investigation, be author- 
ized by such Commission to charge less for 
longer than for shorter distances for the trans- 
portation of persons or property, and the Rail- 
road Commission may from time to time pre- 
scribe the extent to which such company may be 
relieved from the prohibition to charge less for 
the longer than for the shorter haul.”’ 


Judgment was rendered in favor of plaintiff as 
prayed for in its complaint. 

In its brief plaintiff in error contends that the 
judgment of the District Court should be reversed 
for the following alleged reasons: 


; ») 


1. That Section 21 of Article XIT of the Con- 
stitution of 1879, as it existed prior to October 
10, 1911, is invalid because in terms it attempts 
to regulate interstate commerce, and that such 
alleged attempt is so intermingled with its other 
provisions that it will not be presumed that the 
people would have adopted the Section if the 
invalidity of the portion attempting to regulate 
interstate commerce had been known. 


2. That the long and short haul provisions of 
the Constitution violate the Fifth and Four- 
teenth Amendments to the Federal Constitution. 


3. That defendant in error has no right to 
action to recover the excessive charge either at 
common law or under a statutory provision. 


4, That defendant in error had no cause of 
action to recover the illegal charges because no 
formal protest was made at the time of their 
payment. 


). That, as to the causes of action accruing 
after the amendment of October 10, 1911, the 
Commission made a series of orders ‘‘with the 
intention of preserving the status of the rates 
then being charged by plaintiff in error until it 
could be determined whether, and, if so to what 
extent, it was entitled to relief.’’ This contention 
is coupled with the further contention that the 
charges collected were those in existence on Octo- 
ber 10, 1911, and that they were legally estab- 
lished by the Commission prior to that date. 


6. That the motion for a nonsuit should have 
been granted as to the causes of action accruing 
after October 10, 1911, because the defendant in 
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error (plaintiff below) did not offer evidence 
that the plaintiff in error had not been relieved 
from the prohibition to charge less for the longer 
than for the shorter haul. 

7. That the complaint is defective because it 
is not alleged therein that plaintiff or its assign- 
ors obtained a reparation order from the Rail- 
road Commission. 


In the brief of defendant in error we shall reply to 
these contentions of plaintiff in error serzatim and 
under the following heads: 


1. That the long and short haul provision of the Con- 
stitution of 1879 does not in terms attempt to regulate’ 
interstate commerce, and even if it were susceptible of 
such construction, it could not be said that the people 
would not have prohibited the charging of more for the 
short than for the longer haul within California had they 
known that they could not enforce such a prohibition in 
the case of interstate commerce. 


2. The long and short haul clause of the Constitution 
of 1879 and the long and short haul clause of the Consti- 
tution as amended October 10, 1911, do not violate the 
Federal Constitution. 


3. A person who is required to pay more than the 
legal charge for the transportation of freight has a com- 
mon law right to recover the overcharge and in addition 
to. such common law right, has the statutory right con+ 
ferred by the statutes of 1909, 1911 and the Public Utili- 
ties Act. . 


4. That it is wholly immaterial whether formal pro- 
test was made at the time of the payment of the illega! 
charges. 


5. That the evidence sought to be introduced by plain- 
tiff in error fails to show that the Railroad Commission 
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relieved plaintiff in error from the provisions of Section 
21 of Article AII of the Constitution against charging 
less for the longer than for the shorter haul. 


6. The Railroad Commission had no power to estab- 
lish rates contravening the constitutional provision, and if 
it assumed to do so its act was void. 


7. That it was not incumbent upon the plaintiff below 
to prove that the Commission had not relieved plaintiff 
in error from the prohibition of the Constitution, because 
if such relief had been granted, it was a matter of de- 
fense which the law requires the defendant to plead and 
prove. 


8. Wo reparation order of the Railroad Commission 
was necessary in order to entitle the plaintiff, or its as- 
signors, to maintain an action in the courts. 
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1. THAT THE LONG AND SHORT HAUL PRO- 
VISION OF THE CONSTITUTION OF 1879 DOES 
NOT IN TERMS ATTEMPT TO REGULATE IN- 
TERSTATE COMMERCE, AND EVEN IF IT WERE 
SUSCEPTIBLE OF SUCH CONSTRUCTION, IT 
COULD NOT BE SAID THAT THE PEOPLE 
WOULD NOT HAVE PROHIBITED THE CHARG- 
ING OF MORE FOR THE SHORT THAN FOR THE 
LONGER HAUL WITHIN CALIFORNIA HAD THEY 
KNOWN THAT THEY COULD NOT ENFORCE 
SUCH A PROHIBITION IN THE CASE OF INTER- 
STATE COMMERCE. 


The long and short haul provision of the Constitu- 
tion of 1879 was contained in Section 21 of Article 
XII, which reads as follows: 


Section 21: 

‘‘No discrimination in charges or facilities for 
transportation shall be made by any railroad or 
other transportation company between places or 
persons, or in the facilities for the transporta- 
tion of the same classes of freight or passengers 
within this state, or coming from or going to any 
other state. Persons and property transported 
over any railroad, or by other transportation 
company or individual, shall be delivered at any 
station, landing, or port, at charges not exceed- 
ing the charges for the transportation of persons 
and property of the same class, in the same di- 
rection, to any more distant station, port, or 
landing. Excursion and commutation tickets 
may be issued at special rates.’’ 


Plaintiff in error states that the above quoted sec- 
tion ‘‘expressly endeavors to regulate rates charged 
by California carriers, no matter whether such rates 
relate to interstate or intrastate movements.”’ 
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Plaintiff in error further states: 


‘‘The section therefore is one prohibiting dis- 
crimination, and it seems perfectly clear that the 
framer of the section had in mind the protection 
of places and persons in California against dis- 
crimination by a railroad, no matter whether 
such discrimination consisted in the application 
of interstate rates or in the application of intra- 
state rates, or a combination of both.”’ 


There are two complete answers to this contention. 
The first is that the long and short haul provision 
makes no reference to interstate commerce, and the 
second 1s that even tf it could be otherwise construed, 
vt will be presumed that the people intended to make 
discrimination (charging more for the short haul is 
a specific kind of discrimination) unlawful in intra- 
state commerce whether or not the prohibition against 
discrimination could apply to interstate commerce. 


The first sentence of Section 21 of Article XII pro- 
hibits discrimination in charges or facilities ‘‘be- 
tween places or persons * * * within this state, 
or coming from or going to any other state.’’ 


The second sentence which contains the long and 
short haul prohibition docs not make any reference 
to places outside of the State, or to interstate trans- 
portation. It contains the law of California with ref- 
erence to such charges. The people of California 
were instituting an organic law to regulate the trans- 
portation of persons and property within the State. 
As to such transportation their power was supreme 
and the language used was unobjectionable. It was 
wholly wnnecessary for them to qualify the clause 
with a provision that the transportation should begin 
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and end within the state as such was its legal effect in 
the absence of such qualification. 


The second sentence containing the long and short 
haul clause does not depend upon the first sentence 
of the Section. The second sentence contains a com- 
plete provision in itself. No reference need be made 
to the first sentence in determining the meaning of 
the second. The abrogation of the first sentence 
would not repeal or in any manner impair the pro- 
visions of the long and short haul clause contained in 
the second sentence. It is true that the charging of 
more for the short than for the long haul is a species 
of discrimination. Yet the people saw fit to segregate 
that particular kind of discrimination and to enact a 
prohibition against it in definite terms. Jn no sense 
ean it be said that the long and short haul prohibition 
is an inseparable part of the provision contained in 
the first sentence. The fact that it is not a part thereof 
at all but a separate and independent enactment. 


Counsel for plaintiff in error state: 

‘‘It may be claimed by defendant in error that 
Section 21 of Article XII of the California Con- 
stitution is separable as respects the three sen- 
tences constituting the section, and that even 
though the first sentence be vulnerable to attack 
on the ground that it is a palpable effort to regu- 
late unterstate commerce, the second sentence is 
not subject to the same objection * * * We 
think the Section should be considered as an en- 
tirety, as an effort to forbid discrimination, but 
if it be susceptible of division into sentences, the 
vice remains In the second sentence.”’ 


Counse! then quote the long and short haul provis- 
ion, italicizing the words ‘‘any station’’ and ‘‘any 
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more distant station’’. Itis then argued that the pro- 
vision applies in terms to transportation, for instance, 
from Oakland to Sacramento in the event a lower 
rate was charged for a similar shipment from Oak- 
land to Reno, Nevada—this because Reno is a ‘‘more 
distant station.”’ 


It must be apparent, however, that this contention 
will not bear analysis. The ‘‘vice’’ of which counsel 
complain could only be removed by an express pro- 
viso that all stations, viz. the short or long haul points 
should be within the State. 


Surely it cannot be maintained that a State, in leg- 
islating upon matters within its competence, is under 
the necessity of adding to the statute a declaration 
that the statute shall not be construed to affect mat- 
ters without its territorial limits and over which it 
has no authority to legislate. 


Tt will not be presumed that the people intended 
that the Constitution should be construed so as to 
render it subject to the objection that it undertook to 
regulate interstate commerce. On the contrary the 
well known rule will be applied that constitutional 
and statutory provisions which are attacked on the 
ground of alleged unconstitutionality will be con- 
strued so as to uphold their validity even in doubtful 
cases. 


This, however, is not in any sense a doubtful case. 
The terms of the long and short haul provisions of 
Section 21 can be given full force and effect by limit- 
ing their application to intrastate commerce. The 
idea that a California rate might, under this pro- 
vision, be based on an interstate rate to Reno would 
certainly never occur to any person who had a proper 
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conception of the power of the state over its intra- 
state commerce. 


This ease involves intrastate shipments only. The 
points of shipment, points of delivery and the more 
distant point to which the lower rate was charged are 
all within the State of California. As a defense to 
this action, the far-fetched argument is made that 
the Constitutional provision is invalid because its 
terms are broad enough to support the admittedly 
unsound contention that the rates for the transporta- 
tion of goods to a point within California should not 
be higher than the interstate rate to a ‘‘more distant’’ 
point out of the State. 


It cannot be that a statute or constitutional pro- 
vision of a state which can be given full force within 
the State will be held invalid because if applied to 
extra-state matters it would contravene the Federal 
Constitution. Such a construction would do violence 
to the fundamental rule that the provisions of a state 
constitution are presumably valid and that every 
presumption is in favor of their constitutionality. 


If there were any merit in this contention it could 
be made with equal force against the validity of the 
long and short haul provisions of Section 21 of Article 
NIT as they now exist. The Section as it now stands 
provides that it shall be unlawful ‘‘to charge or 
receive any greater compensation in the aggregate 
for the transportation of passengers or of like kind 
of property for a shorter than for a longer distance 
over the same line or route in the same direction, the 
shorter being included within the longer distance.”’ 
Reno is a ‘longer distance”’ from Oakland than Sac- 
ramento is from Oakland and it is over the same line 
and in the same direction. The meaning of the exist- 
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ing Section, therefore, is subject to be distorted in 
precisely the same manner as plaintiff in error seeks 
to distort the meaning of the former Section. 


The case of Wabash, etc., Co. v. Illinois, 118 U.S. 
507, cited by plaintiff in error is directly against its 
contention. In that case, as is stated at page 40 of 
the brief of plaintiff in error, a statute of Lllinois 
provided that if a carrier charged for transportation 
‘‘for any distance within the State’’ the same or a 
greater amount than at the same time was charged 
for the transportation in the same direction of the 
same class of property ‘‘over a greater distance of 
the same road’”’ such charge should be prima facie 
evidence of unjust discrimination. In construing the 
statute the Supreme Court of Illinois held that a 
charge for a haul within the State which exceeded the 
charge for a haul to a point which was beyond the 
State line rendered the carrier guilty of unjust dis- 
crimination under the Act. (People v. Wabash, etc., 
Co., 104 Ill. 476.) The case went to the United States 
Supreme Court on writ of error and that Court held 
that it was bound by the construction placed upon the 
Act by the Supreme Court of Illinois. Being so 
bound, the Supreme Court was constrained to hold 
that the section of the Act in question was unconstitu- 
tional insofar as it attempted to regulate interstate 
commerce. In rendering its decision, however, the 
Supreme Court clearly intimated that if the matter 
were before that Court for decision it would not have 
construed the Statute to apply to interstate com- 
merece. The Court said: 


‘Tt might admit of question whether the 
statute of Illinois, now under consideration, was 
designed by its framers to affect any other class 
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of transportation than that which begins and 
ends within the limits of the State.’’ 


The Supreme Court further said: 


‘Of the justice and propriety of the principle 
which lies at the foundation of the Illinois 
statute it is not the province of this Court to 
speak. As restricted to a transportation which 
begins and ends within the limits of the State it 
may be very just and equitable, and it certainly 
is the provinee of the State legislature to deter- 
mine that.question.”’ 


Counsel for plaintiff in error state that the result 
of the decision of the Supreme Court in Wabash, etc., 


Co. v: Illinois, supra, was that ‘‘the whole section fell 
to the ground.’’ Of course no such result followed 
from the decision of the Court. All that the Supreme 
Court held was that the plaintiff in error in that case 
had not violated any constitutional law of Illinois. 
Nothing in that decision impaired the validity of the 
statutory provision as applied to transportation be- 
ginning and ending in the State of Illinois. Nor did 
the decision ‘of the Illinois Supreme Court reversed 
by the United States Supreme Court hold that the 
statute, as applied to transportation beginning and 
ending within the State, was not enforceable. That 
question was not involved in the case.. There was 
nothing in the decision of the United States Supreme 
Court which would have prevented the Illinois Court 
in‘a future case involving intrastate transportation 
from holding that the statute was valid and enforce- 
able as to:such: transportation. Not only is this so, 
but the decision of the United States Supreme Court 
would have directly supported such a decision. 


The seeond answer to the contention that the long 
and short haul provisions of the Constitution of 1879 
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in terms aitempts to regulate interstate commerce is 
that even if the provisions had im terms applied to 
both intrastate and interstate commerce, it would 
be presumed that the people intended to enact the 
provision rnsofar as it applied to intrastate com- 
merce even if they had known that it could not con- 
stitutionally apply to interstate commerce. 


As we have seen the contention here is based 
mainly upon the words ‘‘or coming from or going to 
any other state’’ at the end of the first sentence of Sec- 
tion 21. ‘The first sentence of Section 21 contains the 
general prohibition against discrimination in charges 
or facilities. The prohibition of the first sentence of 
Section 21 is against discrimination in charges or 
facilities for transportation ‘‘within this state’? and 
‘‘coming from or going to any other state.’ 


The contention of plaintiff in error is that the peo- 
ple would not have prohibited discrimination in Cal- 
ifornia if they knew that they could not validly pro- 
hibit it as to interstate shipments coming to or going 
from California. The mere statement of this propo- 
sition would seem to refute it. 


The people realized the evils of discrimination and 
desired to prevent them in every possible way. They 
enacted a prohibition against discrimination in intra- 
state transportation and coupled to this prohibition 
a prohibition against discrimination in interstate 
transportation. What possible basis is there in rea- 
son for the argument that they would not have pre- 
vented the evils of discrimination in California had 
they known that they could not prevent them else- 
where? 


The authorities cited by plaintiff in error in sup- 
port of this contention furnish the strongest argu- 
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ment against its unsoundness. In the case of Sar- 
gent v. Rutland Railroad Company, 85 Atl. 654 (Vt.) 
the statute provided that ‘‘no railroad doing busi- 
ness in the state’’ should charge, collect or receive 
‘‘any demurrage charge on freight received at any 
station in this state’’ until four days after notifica- 
tion to the consignee; and another section of the 
statute provided that no railroad doing business in 
the State should charge any demurrage on any car 
‘‘nlaced or held for loading in this state’’ until four 
days after notification to the consignor. 


The Vermont Statute applied to a very different 
matter than the matter of rates for the transporta- 
tion of freight or passengers or to the matter of the 
prohibition of discrimination. It related to the right 
of the railroads to charge demurrage on freight cars 
held by a consignee for the purpose of unloading. 
The Vermont court pointed out that a partly loaded 
car coming into the State might have local freight 
loaded into it and that under the Act (applying it 
only to local shipments) demurrage could not be 
charged unless the consignee who received the local 
freight took over four days to unload his freight, 
whereas the shipper whose freight came from with- 
out the State was obliged to pay demurrage at the 
rate of $1.00 per day in pursuance of the regula- 
tions of the Interstate Commerce Commission. The 
Court said: 


‘The effect of these provisions seems to be 
such, among other things, that when a foreign 
car comes into this state loaded with freight of a 
nature to be taken from the car by the con- 
signee, destined in part for each of two points 
in the state, domestic freight of like nature be- 
tween such places, going in the same direction, 
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may be carried at the same time in the same car; 
and in returning the car to the home road it may 
be engaged at the same time in carrying freight 
of the same nature in part destined for some 
points within the state and in part for some point 
beyond the state. Thus such cars may concur- 
rently be instruments of state and of interstate 
commerce, and this seems likely to be of such 
frequent occurence in the practical operations 
under the car service rules, as to render 1t proper 
of notice in determining the questions before us; 
for the constitutionality of a law is to be tested, 
not by what has been done under it, but by what 
may rightfully, by its authority, be done.’’ 

The court reached the conclusion that the statute 
could not be applied to local traffic without in many 
instances directly affecting interstate trafic. It 
therefore held that the legislature must have intended 
when it enacted the statute that 1t should apply to 
both intrastate and interstate commerce. As already 
pointed out such a statutory provision could not with- 
out great difficulty be applied to local traffic alone; 
and the language of the act being all inclusive, the 
court adopted the view that the legislature might not 
have enacted the statute at all if they had known that 
it would apply to cars containing local shipments 
only. ‘The matter of freight rates for transporta- 
tion or the matter of discrimination are entirely 
different matters. There is no possibility of an inter- 
state freight movement being confused with an intra- 
state freight movement. Each movement is a dis- 
tinct and separate transaction. Even if a state act in 
terms applied to interstate shipments, the portion 
thereof so applying, would, under well established 
rules of construction, be held invalid without impair- 
ine the validity of the portion applying to intrastate 
shipments. 
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The Hmployers’ Liability Cases, 207 U. 8. 463, do 
not support the contention of plaintiff in error that 
the people of California would not have declared dis- 
crimination unlawful in California had they known 
they could not exact a valid prohibition against it in 
interstate commerce. The Act of Congress in ques- 
tion applied in terms to all carriers engaged in inter- 
state commerce and imposed a lability upon them in 
favor of all their employees without restriction as to 
the business in which the carriers or their employees 
might have been engaged at the time of the injury. 
In replying to the contention that the words ‘‘any 
emplovee’’ found in the statute should be held to mean 
any employee when such employee was engaged in 
interstate commerce the Supreme Court said that the 
provisions were indivisible and further said that even 
if they had been divisible the rule contended for would 
only apply where it was plain that Congress would 
have enacted the provision with the unconstitutional 
provision eliminated. | 


The difference between the statute under consider- 
ation in the Hmployees’ Inability Cases and the first 
sentence of Section 21 is that the provisions of the 
Act of Congress were indivisible whereas the pro- 
visions of the first sentence of Section 21 are divis- 
ible. The main difference, however, is that from the 
very nature of the subject matter of Section 21 tt vs 
clear that the people would have forbidden discrimi- 
nation in California even if they knew they could not 
prohibit it tn interstate commerce. 


The provisions of the first sentence of Section 21 
are In no material respect different from a statute 
providing that all carriers in the State should pub- 
lish and file schedules showing their rates for intra- 


19 


state movements and also for all interstate move- 
iments originating or ending in the State, and that 
nro rate in exeess of those published should be charged. 
The part of the statute applying to interstate ship- 
ments would be void, but there would be no force in 
the contention that the legislature did not intend that 
this salutary and general provision of the statute 
should be enforced at all unless that part of it apply- 
ing to interstate commerce could be enforced. 


The contention that the long and short haul pro- 
vision of the Constitution of 1879 ‘‘in terms attempts 
to regulate interstate commerce’’ was not made in 
the District Court although the case was elaborately 
argued and briefed in that court. In fact the brief 
filed by plaintiff in error in that Court was more 
voluminous than the brief filed in this Court. This 
contention is the result of an afterthought. Never- 
theless this contention is given first consideration 
here. Possibly if the contention had been made in 
the Court below and counsel had had an opportunity 
to consider the arguments against it, the contention 
might have been accorded a somewhat less prominent 
place in the brief of plaintiff in error. 
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2. THE LONG AND SHORT HAUL CLAUSE OF 
THE CONSTITUTION OF 1879 AND THE LONG 
AND SHORT HAUL CLAUSE OF THE CONSTITU- 
TION AS AMENDED OCTOBER 10, 1911, DO NOT 
VIOLATE THE FEDERAL CONSTITUTION. 


As stated by the learned Judge of the District 
Court, the Supreme Court of the United States in 
the case of Louisville & Nashville Railway Co. v. 
Kentucky, 183 U. 8. 508, and in the Intermountain 
Cases (U.S. v. A. T. & S. F. Ry. Co.) 234 U.S. 476, 
has held that an absolute prohibition against charg- 
ing more for the short than for the long haul does not 
violate the Federal Constitution. 


The Supreme Court of the United States in the 
ease of Louisville &@ Nashville Ry. Co., v. Kentucky, 
183 U.S. 508, held constitutional the long and short 
haul clause of the Kentucky Constitution, overrul- 
ing the objections that it deprived the earrier of its 
property without due process of law and deprived 
it of the equal protection of the laws. 


The clause in the Kentucky Constitution was sub- 
stantially similar to Section 4 of the Interstate Com- 
merce Act as it existed prior to the amendment of 
1910. It contained the clause ‘‘under substantially 
similar circumstances and conditions.’’ /7owever, 
the highest court of Kentucky held that this claus 
did not render the prohibition inapplicable where 
there was competition at the long haul point, there- 
by adopting a construction diametrically opposed to 
the construction placed upon Section 4 of the Inter- 
state Commerce Act by the United States Supreme 
Court. When this case came before the Supreme 
Court that Court considered the constitutionality of 
the provision of the Kentucky Constitution in view 
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of the construction placed upon it by the highest 
court of Kentucky. By this construction the clause 
quoted above was for all practical purposes elim- 
inated. Referring to the constitutionality of the long 
and short haul clause the Supreme Court said: 


‘‘To sustain these contentions the learned 
counsel for the plaintiff in error cite and rely 
upon those decisions of this court in which it has 
been held jthat, under pretense of regulating 
fares and freights, a State cannot require a rail- 
road corporation to carry persons or property 
without reward, neither can it do that which in 
law amounts to the taking of private property for 
public use without just compensation or without 
due process of law; that the question of the rea- 
sonableness of a rate of charge for transportation 
by a railroad company, involving as it does the 
reasonableness both as regards the company, and 
as regards the public, is eminently a question for 
judicial investigation, requiring due process of 
law for its determination; and that if the Com- 
pany is deprived of the power of charging rea- 
sonable rates for the use of its property, and such 
deprivation takes place in the absence of an in- 
vestigation by judicial machinery, it is deprived 
of the lawful use of its property, and thus, in 
substance and effect, of the property itself, with- 
out due process of law and in violation of the 
Constitution of the United States; and that in so 
far as it is thus deprived, while other persons are 
permitted to receive reasonable profits upon their 
invested capital, the company is deprived of the 
equal protection of the laws. Stone v. Farmers’ 
Loanme Trust Co. 1G U.S, 307: Chicago, Mil- 
waukee & St. Paul Railway Co. v. Minnesota, 
134 U.S. 418; Regan v. Farmers’ Loan & Trust 
Co., 154 U. S. 362; Smyth v. Ames, 69 U.S. 466; 
Lake Shore & Michigan Southern Railway Co., 
v. Smith, 173 U.S. 684. 
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‘“We certainly have no disposition to overrule 
or disregard cases so recently decided and so 
elaborately considered. And accordingly, if it 
appeared, in the present case, that the railroad 
commission had arbitrarily fixed rates of fare 
and freight, in respect to which the railroad com- 
pany was given no opportunity to be heard, and 
which were confiscatory, and amounted to de- 
priving the plaintiff in error of its property with- 
out due process of law, it would doubtless be our 
duty to furnish the relief asked for. Nor, yet, 
are we ready to carry the doctrine of the cited 
cases beyond the limits therein established. For 
the Federal courts to interfere with the legis- 
lative department of the State government, 
when acting within the scope of tts admitted 
powers, 1s always the exercise of a delicate power, 
one that should not be resorted to unless the 
reason for doing so is clear and unmistakable.”’ 


Further the Court said: 


“Tt is searcely necessary to say that courts do 
not sit in judgment on the wisdom of legislative 
or constitutional enactments. This is a general 
principle; but it is especially true of Federal 
courts when they are asked to interpose in a 
controversy between a State and its citizens. 
This court then is not concerned with the wisdom 
of the people of Kentucky when they declared 
in their Constitution that it should be unlawful 
for any person or corporation owning or ope- 
rating a railroad in that State, to charge or re- 
ceive any greater compensation in the aggregate 
for the transportation of passengers, or of prop- 
erty of like kind, under substantially similar 
circumstances and conditions, for a shorter than 
for a longer distance over the same line, in the 
same direction, the shorter being included within 
the longer distance. Nor, as we have already 
seen, is it for us to say that the Court of Appeals 
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of Kentucky erred in so construing that enact- 
ment as to forbid a railroad company from 
justifying a voluntary disregard of its command 
by claiming that competition between its road 
and other modes of transportation created sub- 
stantially dissimilar circumstances and condi- 
tions. 


‘Tt does not call for argument that railroad 
companies are incorporated to perform a public 
service, and that it is for the State to define their 
powers and control their exercise of such powers. 
‘The question for us, in the present ease, is wheth- 
er the State by enacting a rule of action for 
such companies, forbidding a greater rate of 
eharges for a shorter than for a longer distance, 
and by establishing a railroad commission of the 
kind and with the functions disclosed in the Con- 
stitution and statutes, deprives the plaintiff on 
error of its property without due process of law 
and denies to it the equal protection of the laws. 


‘“When the citizens of Kentucky voluntarily 
seek and obtain a grant from the State of a 
charter to build and maintain a public highway 
in the form of a railroad, it would seem to be 
evident that it takes, holds and operates its road 
subject to the constitutional inhibition we are 
considering, and are without power to challenge 
its validity. It may be that, in a given case, a 
railroad company may be able to show that the 
State has disabled itself from enforcing the 
provision by a contract previously made, and it 
may ke that cases may arise in which the pro- 
vision cannot be enforced because operating as 
an unlawful interference with commerce between 
the States. Indeed, those very ‘positions are 
taken by the plaintiff in error in this case, and 
will receive our attention hereafter. But, apart 
from such contentions, and looking only at the 
case of a company voluntarily formed to carry 
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on business wholly within a State, we are unable 
to see how such company can sucessfully contend 
that it can be exempted by the courts from the 
operation of the Constitution of the State. 


‘‘Tt is said that, while it is true that railroad 
companies receive their rights to exist and to 
maintain their roads from the State, yet that 
their ownership of such roads is property, and, 
as such is protected from arbitrary interference 
by the State. But, though it be conceded that 
ownership in a railroad is property, it is prop- 
erty of a kind that is subject to the regulations 
prescribed by the State. We do not wish to be 
understood as intimating that if, hereafter, the 
railroad commission should fix and establish 
rates of a confiscatory character the company 
would be without protection which courts of 
equity have heretofore given in cases of that 
description. What we now say ts, that a State 
corporation voluntarily formed cannot exempt 
itself from the control reserved to itself by the 
State by its Constitution, and that the plaintiff 
in error, tf not protected by a valid contract, 
cannot successfully invoke the interposition of 
the Federal Courts, in respect to the long and 
short haul clause in the State Constitution, on 
the ground simply that the railroad 1s property. 
Nor ts there any foundation for the objection 
that the provision in question denies to the 
plaintiff in error the equal protection of the 
laws. The evil sought to be prevented was the 
use of public highways im such a manner as to 
prefer, by difference of rates, one locality to an- 
other, and the remedy adopted by the State was 
to declare such preferences illegal, and to pro- 
hibit any person, corporation or common carrier 
from resorting to them. That remedy included 
in its scope every one, without distinction, whose 
calling, public in tts character, gave an oppor- 
tunity to do the mischief which the State desired 
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to prevent. The practical inefficiency of this 
remedy to reach the desired end, and the re- 
sulting injury to the welfare of both the pro- 
ducers and the consumers of an article like coal, 
when brought into competition with coal brought 
from without the State, are strongly urged on 
behalf of the plaintiff in error; but, however 
well founded such objections may be, they go to 
the wisdom and policy of the enactment, not to 
its validity in a Federal point of view. The 
people of Kentucky, if it can be shown that their 
laws are defective in their conception or opera- 
tion, have the remedy in their own hands. 


‘Tt is further contended that the indictment 
and proceedings in this case were void, because 
of the nature of the proviso in section 218 of the 
Constitution. That proviso is in the following 
words: ‘Provided, that upon application to the 
railroad commission, such common earrier, or 
person, or corporation, owning or operating a 
railroad in this State, may in special cases, after 
investigation by the commission, be authorized 
to charge less for longer than for shorter dis- 
tances, for the transportation of passengers or 
property ; and the commission may from time to 
time, preseribe the extent to which such common 
carrier, Or person, or corporation owning or 
operating a railroad in this State, may be re- 
lieved from the operation of this section.’ 


“The argument is that ‘even if it were proper 
to prohibit absolutely the charging of more for 
short than long hauls, vet where the law does 
not do so, but recognizes that there may be legiti- 
mate traffic which could thereby be interfered 
with, it is unconstitutional to entrust the dispen- 
sation of the right to engage in such legitimate 
traffic to a mere administrative tribunal, without 
any rules by which it may be guided, without 
specifying any conditions upon which the car- 
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riers shall be entitled to enjoy such legitimate 
traffic, and absolutely free to give or withhold 
its consent at its own pleasure or will in any and 
all cases, without judicial review of control.’ 


‘‘But if it be competent for the State, as this 
argument supposes to wholly forbid, in every 
case and by every carrier, the charging of more 
for a short than a long haul, it is not easy to see 
why the State may not permit such charges 
through the action of a tribunal authorized to 
investigate the subject and to afford relief in 
cases deemed proper. Such a provision is e& 
gratia, and in the direction of exonerating the 
carrier from what the argument concedes to be 
a lawful limitation.’’ 


As construed by the Kentucky courts the provision 
of the Kentucky Constitution was substantially the 
same as the provision of Section 21 of Article XII of 
our Constitution as amended October 10th, 1911. It 
was an absolute prohibition against charging more 
for the short than for the long haul with the proviso 
that the Commission could in special cases after 
investigation relieve from the operation of the pro- 
hibition. Therefore the decision of the United States 
Supreme Court is direct authority to the effect that 
the long and short haul clause of our Constitution 
as amended October 10th, 1911, does not violate the 
14th Amendment; and by analogy it is authority to 
the effect that the inflexible long and short haul 
clause of the Constitution of 1879 is constitutional. 
Every argument contained in the opinion in 
Louisville & Nashville v. Kentucky, supra, that the 
clause of the Kentucky Constitution did not violate 
the Federal Constitution is equally applicable to the 
inflexible long and short haul clause of the Constita- 
tion of 1879. 
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The clause of the Kentucky Constitution under 
consideration in Lowisville d& Nashville Ry. Co. v. 
Kentucky, supra, was substantially similar to Section 
4 of the Interstate Commerce Act as it existed before 
the amendment of 1910. It contained the clause ‘‘un- 
der substantially similar conditions and circum- 
stances,’’ but the highest court of Kentucky had held 
that the circumstances were not dissimilar merely 
because there was competition at the long haul point 
and that the prohibition applied notwithstanding 
such competition. Therefore, as said by the Supreme 
Court, the constitutional provision of Kentucky 
amounted to an absolute prohibition with an ex gratia 
relieving clause.{ ‘As construed by the Kentucky 
courts the clause of the Kentucky Constitution was 
for all practical purposes identical with the present 
Section 4 of the Interstate Commerce Act and with 
Section 21 of our Constitution as amended October 
10th, 1911. It follows therefore that the decision of 
the Supreme Court ts direct authority to the effect 
that Section 21 as amended October 10th, 1911, does 
not violate the Fourteenth Amendment. It is clear 
that every reason stated by the Supreme Court in 
the Louisville & Nashville case in support of the con- 
stitutionality of the clause of the Kentucky Consti- 
tution apples with equal force to the inflexible long 
and short haul clause of the Constitution of 1879. 
If a prohibition with an ex gratia relieving clause 
does not deprive the carrier of tts property without 
due process of law it follows conclusively that a 
prohibition without such relieving clause does not 
do 80. 


In Wabash, etc., Ry. Co. v. Tilinotis, 118 U. 8. 557, 
564, the Supreme Court with reference to the inflex- 
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ible long and short haul clause of the Illinois Statute 
of 1871 said: 


“Tf the Illinois statutes could be construed to 
apply exclusively to contracts {for a carriage 
which begins and ends within the State, discon- 
nected with a continuous transportation through 
or into other States, there docs not seem to be 
any difficulty in holding tt valid.”’ 

Further the Court said (pg. 577): 

‘Of the justice and propriety of the principle 
which les at the foundation of the Llinois statute 
it is not the provinee of this Court to speak. As 
restricted to a transportation which begins and 
ends within the limits of the State it may be 
very just and equitable, and it certainly is the 


provinee of the State legislature to determine 
that question.”’ 


The power of the State over all persons within its 
jurisdiction is plenary, and in innumerable ways it 
may regulate the actions of such persons and re- 
strict their freedom of contract. An inflexible long 
and short haul clause viewed from the Constitutional 
standpoint is no different from hundreds of other 
enactments restricting freedom of contract which 
have been sustained by the courts. 


It is said that it prevents the carrier from carry- 
ing to the long haul point, because owing to compe- 
tition at such point, unless it lowers its charge to that 
point below what is a reasonable rate to the short 
haul point it cannot obtain business. This may be 
freely granted but nevertheless the Constitutional 
rights of the carrier are not invaded. The State has 
the undoubted right to prohibit a common carrier 
from engaging in that sort of competition. It has the 
undoubted right to forbid a common carrier to trans- 
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port property for less than a reasonable rate. But 
by the inflexible long and short haul clause the State 
has not gone to this extent. In effect it has merely 
enacted that the charge to the long haul point shall 
not be below a reasonable rate to such an extent as to 
make an equal charge to a less distant point non- 
remunerative. It could have gone much further with- 
out invading any Constitutional right of the carrier. 


A carrier has a constitutional right to a reasonable 
compensation for its services but it has no constitu- 
tional right to carry goods for less than a reasonable 
compensation. The State has the right to fix mini- 
mum as well as maximum charges and although a 
earrier can attack the maximum rate on the ground 
that it is so low as to be confiscatory, yet it has no 
constitutional ground of attack upon the minimum 
Hen Rey 


am Bitcicd v NN. W. hy. Co., 22 I. C. C. 536, the 
Commission said with reference to the long and short 
haul clause of the Interstate Commerce Act: 


‘The purpose of Congress seems to have been 
to keep alive competition at competitive points 
upon the theory probably that while injustice 
might in some instances result the general effect 
might be for the publie good.’’ 


On the other hand it would appear that the policy 
of this State was in some cases to restrict com peti- 
tion at competitive points upon the theory that while 
justice might result in some cases the general effect 
would be beneficial. Upon analysis the whole matter 
resolves itself into one of public policy. 


The flat mileage rate held non-violative of the 14th 
Amendment by the United States Supreme Court in 
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the Minnesota Rate Cases (230 U. 8. 352) is subject 
to every objection that can be made to an inflexible 
long and short haul clause. 


The history of the 4th section of the Interstate 
Commerce Act shows that from the time the Act was 
first proposed in 1886 there were many members of 
Congress who favored an inflexible long and short 
haul clause. The Act to Regulate Commerce was 
first introduced in the Senate. When it went to the 
House Section 4 contained a flexible long and short 
haul clause. On July 30th, 1886, the House passed a 
substitute bill which amended Section 4 of the Senate 
bill so as to read as follows: 


“That it shall be unlawful for any person or 
persons engaged in the transportation of prop- 
erty, as provided in the first section of this Act 
to charge or receive any greater compensation 
for a similar amount and kind of property, for 
carrying, receiving, storing, forwarding, or haul- 
ing the same, for a shorter than for a longer 
distance, which includes the shorter distance on 
any one railroad; and the road of a corporation 
shall include all the road in use by such corpora- 
tion, whether owned or operated by it under a 
contract, agreement, or leased by such corpora- 
Oa 
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A conference committee was appointed and at the 
second session of Congress the committee agreed 
upon Section 4 in the form in which it was originally 
enacted in 1887. It will be noted that the bill as 
passed by the house contained an absolute prohibi- 
tion against charging more for the short than for the 
long haul. 
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In the case of Re Application of S. P. Co. for re- 
lief under the provisions of the fourth section, 22 I. 
C. C. 366, 374, the Commissioners said: 


‘‘Tf it is injurious to the interstate commerce 
of this country, and inimical to the public wel- 
fare, to permit its railroad highways to be used 
so as to unduly promote the growth and pros- 
perity of one city as against another, by charg- 
ing more to the nearer point, 7t is within the 
proper sphere of Congress to prohibit absolutely 
and completely the pursuance of such policy by 
the railroads. Congress, however, has not seen 
fit to do this. Out of consideration for the claims 
of the carriers, and out of respect for those pol- 
icies under which our commerce has grown, Con- 
egress has permitted exceptions to be made to its 
general policy, when justification is shown there- 
for. It is not conceivable, however, that in the 
application of this government policy the car- 
riers may be permitted to disregard any of the 
prohibitions of the law. It would seem, there- 
fore, fundamental in the enforcement of the 
fourth section that a carrier shall make proof, 
not only of water competition, as in this case, but 
of the reasonableness of the rates applied to in- 
termediate points.”’ 


Plaintiff in error complains that the long and short 
haul clause of the Constitution of 1879 ‘‘forces the 
adoption of a low competitive rate to a point where 
there is no competition, without a hearing or other 
adjudication of the reasonableness of the latter rate.’’ 


But the Constitution does not foree the adoption of 
such low competitive rate to a point where there is no 
competition. The carrier is not forced to make the 
low rate to the more distant point. It is against the 
policy of the law to permit a carrier to charge an 
unreasonably low rate to a long haul point, for if this 
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is permitted there will always exist the temptation to 
make up for the loss thus incurred by charging an 
unreasonably high rate to other points where compe- 
tition does not exist. 


Plaintiff in error states that the Constitution af- 
fords no ‘‘hearing or other adjudication of the rea- 
sonableness’’ of the rate to the short haul point. As 
pointed out supra, the effect of our constitutional 
provision is to prevent a charge to the long haul point 
which is so low that an equal charge to a shorter dis- 
tance will not afford a reasonable return upon the 
investment of the carrier. The provision is a declara- 
tion of the policy of the State with reference to 
carriers and is applicable to all alike. It does not 
purport or attempt to fix rates nor does it compel the 
adoption of any rate by the carrier. The long and 
short haul clause is a law regulating carriers, and is 
in principle identical with hundreds of other enact- 
ments regulating persons and occupations, which 
have been upheld as non-violative of the Federal Con- 
stitution. 


Provisions similar to the long and short haul pro- 
hibition of 1879 are contained in the Constitutions of 
Idaho, Missouri, Montana, and Washington. The 
Constitutions of all of these States contain absolute 
prohibitions against charging more for the short than 
for the longer haul. The provision of our Constitu- 
tion was adopted from a Pennsylvania statute which 
contained an absolute prohibition against charging 
more for transportation from Pittsburg to points be- 
tween Pittsburg and Philadelphia than was charged 
from Pittsburg to Philadelphia. 


In the Intermountain Cases (U.S. v. A. T. & 8. F. 
Ry. Co., 232 U. 8. 476) supra, decided on June 22nd, 
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1914, while the demurrer to the defendant’s answer 
in this case was pending, the Supreme Court declined 
to depart from its decision in Lowisville & Nashville 
Ry. Co. v. Kentucky, 183 U. 8S. 503, supra, holding 
long and short haul legislation constitutional. The 
Court said: 


‘‘T¢ is said in the argument on behalf of one 
of the carriers that as in substance and effect 
the duty is imposed upon the Commission in a 
proper case to refuse an application, therefore 
the law is void, because in such a contingency the 
statute would amount to an imperative enforce- 
meut of the long and short haul clause and would 
be repugnant to the Constitution. It ts conceded 
in the argument that it has been directly decided 
by this court that a general enforcement of the 
long and short haul clause would not be repug- 
nant to the Constitution (Louisville & N.R.R.Co. 
vs. Kentucky, 183 U.S. 503) but we are asked to 
reconsider and overrule the case and thus correct 
the error which was manifested in deciding tt. 
But we are not in the remotest degree inclined to 
enter into this inquiry, not only because of the 
reasons which were stated in the case itself, but 
also because of those already expounded in this 
opinion and for an additional reason, which is 
that the contention by necessary implication as- 
sails the numerous cases which form the enact- 
ment of the Act to regulate commerce down to 
the present time have involved the adequacy of 
the conditions advanced by carriers for justify- 
ing their departure from the long and short haul 
clause. We say this because the controversies 
which the many cases referred to considered and 
decided bv a necessary postulate involved an as- 
sertion of the validity of the legislative power to 
apply and enforce the long and short haul clause. 
How can it be otherwise, since if this were not 
the case all the issues presented in the numerous 


34 


cases, would have been merely but moot, afford- 
ing, therefore, no basis for Judicial action since 
they would have had back of them no sanction of 
lawful power whatever.’’ 


After quoting from the decision of the Supreme 
Court in Norfolk & Western v. West Virginia, 236 
U.S. 605, to the effect that the State may not select a 
commodity, and instead of fixing what may be 
deemed a reasonable compensation for its carriage, 
compel the carrier to transport it either at less than 
cost or for a compensation that 1s merely nominal, 
plaintiff in error makes the following statement: 


‘‘Mhis is precisely what the effect of the old 
Section 21, Article X IT would be if it were given 
the inflexible operation contended for by defend- 
AME Inernens« 


Tt is further stated: 


‘‘¥n the first case—that of the old section— 
there is no process of law at all. The Constitu- 
tion, according to defendant in error, used the 
through rate as a yard stick, no matter whether 
it might be reasonable or unreasonable at the 
intermediate point. ”’ 


The above quoted statements are so palpably erro- 
neous that at first we hesitated to make any reply to 
them. As already pointed out, the plaintiff in error 
was under no obligation to fix a rate to the more 
distant point which would be less than remunerative 
to the intermediate points. The policy of the law, as 
declared by the Constitution, was against a carrier 
attempting to meet rates at the more distant point 
where such attempt would result in the rates being 
so low as not to afford reasonable compensation for 
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less distant hauls. We are not concerned with the 
reasons that dictated this policy. In all probability 
the people deemed that the carriage of goods to the 
more distant point at cost or at less than a reasonable 
compensation for the service was likely to result in 
the carrier’s making up the loss of profit thereby in- 
curred by charging an unreasonably high rate to 
other points. The constitutional provision did not 
“compel” the plaintiff in error to transport to any 
point ‘‘either at less than cost or for a compensation 
that is merely nominal’’ and the decision in Norfolk 
& Western v. West Virginia, 236 U. 8. 605, supra, 
ean have no application. Where the plaintiff in error 
charged the less rate for the longer distance it did so 
voluntarily and with the knowledge that by so doing 
it fixed that rate as the maximum which it could law- 
fully charge to intermediate points. 


{It is said that under the old Section 21 ‘‘there was 
no process of law at all.’’ It is respectfully submitted 
that plaintiff in error has a most unique conception 
of the meaning of the term due process of law. 


Lhe people enacted a prohibition equally binding 
on every one to the effect that carriers should not 
charge more for a shorter than for a longer distance 
over the same line in the same direction. The pro- 
hibition was in pursuance of the police power of the 
state, and applied equally to every person engaged 
in the occupation of a common carrier. Seemingly 
it is the contention of plaintiff in error that a carrier 
is entitled to its ‘‘day in court’’ before it was bound 
by the prohibition. 


Referring to the statement in the opinion of the 
District Court to the effect that the Supreme Court 
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in Louisville & Nashville Ry. Co. v. Kentucky, 183 
U. S. 5038, and in the Intermountain Cases, 234 U. 
S. 476, had decided that an absolute long and short 
haul prohibition is not contrary to the Federal Con- 
stitution, plaintiff in error states: 


‘We respectfully submit, however, that the 
learned District Judge was in error in two re- 
spects: first that the United States Supreme 
Court has never upheld the inflexible enforce- 
ment of a long and short haul clause—that is, 
an enforcement without any discretionary or re- 
lieving power being somewhere vested; and, sec- 
ond, that the provision of the Kentucky Consti- 
tution passed upon in 183 U. 8. 503 is not sub- 
stantially similar to the provisions of the old 
Section 21 of Article XII of the California Con- 
stitution.” 


Although we have already discussed this matter 
at some length, we will further examine the decisions 
in the Kentucky case and in the Intermountain cases, 
in order to see just what the Supreme Court did 
decide in this regard. 


It is very certain that in the Intermountain cases, 
the Supreme Court was of the opinion that in the 
Kentucky case it had held constitutional an absolute 
prohibition against charging more for short than for 
the long haul, because, as shown by the quotation 
from its opinion, ante, it refused to reconsider its 
decision in the Kentucky case that “ca general en- 
forcement of the long and short haul clause’? was not 
repugnant to the Constitution. 


With reference to the contention of ‘‘one of the 
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carriers’? who was a party to the Intermountain 
Cases the Supreme Court said: 


‘‘Tt is said in the argument on behalf of one 
of the carriers that as in substance and effect the 
duty imposed upon the Commission in a proper 
ease to refuse an application, therefore the law 
is void, because in such a contingency the statute 
would amount to an wperative enforcement of 
the long and short haul clause and would be re- 
pugnant to the Constitution.”’ 


The adjective ‘‘imperative’’ is by the Standard 
Dictionary defined as follows: 


‘‘Expressive of or containing positive as dis- 
tinguished from advisory or discretionary com- 
mands.”’ 


The words ‘‘general enforcement’’ used by Mr. 
Chief Justice White mean nothing if they do not 
mean enforcement of an inflexible prohibition. Jn 
fact it is most apparent both in the Kentucky case 
and in the Intermountain Cases that the Supreme 
Court was of the opinion that a prohibition with a 
relieving clause would not be constitutional unless the 
power existed in the legislature to enact an inflexible 
prohibition, so in both of these cases the Supreme 
Court directly held that an inflexible long and short 
haul clause was constitutional. Nor were these de- 
cisions obiter, as in both cases it was assumed by the 
Court that the particular clauses there under consid- 
eration would be unconstitutional wnless there existed 
wn the legislature the power to prohibit absolutely the 
charging of more for the shorter haul. 


In referring to the Intermountain Cases plaintiff 
in error makes no reference whatever to the portion 
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of the opinion quoted supra, but at page 69 of its 
brief quotes the following excerpt from the opinion: 


‘But while the public power, so to speak, pre- 
viously lodged in the carrier is thus withdrawn 
and reposed in the Commission, the right of car- 
riers to seek and obtain under authorized cir- 
cumstances the sanction of the Commission to 
charge a lower rate for a longer than for a shorter 
haul because of competition or for other adeq- 
quate reasons is expressly preserved, and if not 
is in any event by necessary implication granted. 
And as a correlative the authority of the Com- 
mission to grant on request the right sought is 
made by the statute to depend upon the facts 
established and the judgment of that body in 
the exercise of a sound legal discretion as to 
whether the request should be granted com- 
patibly with a due consideration of the private 
and public interests concerned, and in view of 
the Second and Third Sections.”’ 


After quoting the foregoing plaintiff in error 
states: 
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"e take it, therefore, that in the Intermoun- 
tain Cases the Supreme Court recognized the 
principle we contend for here, that any legisla- 
tion which, without affording the carrier an op- 
portunity of a day in court, establishes rates 
which are confiscatory or less than reasonable, 
or which ignore the compelling force of compe- 
tition at the further point, operates to deprive 
the carrier of its property without due process 
of law.”’ 


The portion of the opinion quoted, it will be ob- 


served, has no reference to the constitutional ques- 
tion, but relates solely to the construction of the 
Fourth Section under which the Commission was 
authorized to permit in special cases, after investi- 
gation, a lesser charge for the longer than for the 
shorter distance. 


As said by Mx. Chief Justice White in the portion 
of the opinion quoted by plaintiff in error there can 
be no doubt that by the Fourth Section of the Inter- 
state Commerce Act the Commission had power to 
sanction a higher rate for the shorter than for the 
longer haul. Resort need not be had to implication 
for the English language could not make it plainer. 
But what possible connection has this with the con- 
tention of plaintiff in error that the Supreme Court 
did not in that case hold that an absolute long and 
short haul prohibition was constitutional? 


Tt is remarkable that any carrier should persist in 
this contention in view of the fact that it has been 
twice held. invalid by the United States Supreme 
Court. It is indeed remarkable that the contention 
should ever have been made. There are cases where 
it is a close question as to whether or not a statute 
violates the Fifth or Fourteenth Amendments, but 
there never was a question here. It certainly would 
never be contended that a state could not prohibit 
discrimination in charges as between persons or 
places, yet the prohibition against charging more for 
the shorter than for the longer distance is merely a 
prohibition against a particular kind of discrimina- 
tion. 
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3. A PERSON WHO IS REQUIRED TO PAY 
MORE THAN THE LEGAL CHARGE FOR TRANS- 
PORTATION OF FREIGHT HAS A COMMON LAW 
RIGHT TO RECOVER THE OVERCHARGE, AND 
IN ADDITION TO SUCH COMMON LAW RIGHT 
HAS THE STATUTORY RIGHT CONFERRED BY 
THE STATUTES OF 1909, 1911, AND THE PUBLIC 
UTILITIES ACT. 


The complaint in this case states a cause of action 
under the common law and also a cause of action to 
recover damages under the statutes of 1909, 1911, 
and the Public Utilities Act. - 


We will first reply to the contention of plaintiff in 
error that defendant in error has no cause of action 
‘‘upon any common law theory.’’ 


Plaintiff in error cites Cowden v. Pacific Coast S. 
S. Company, 94 Cal. 470, in support of its contention 
that the plaintiff has no ‘‘common law’’ right of ac- 
tion. It may be conceded that at common law, that 
is, in the absence of a statutory or constitutional 
provision, the complaint in this case would not state 
a cause of action. The case of Cowden v. Pacific S.S. 
Company, supra, was an action involving a maritime 
contract which is governed by the Federal law. The 
objection was made that the Superior Court had no 
jurisdiction of the controversy, the contention being 
that jurisdiction was vested solely in a court of ad- 
miraltv. Section 711 of the Revised Statutes of the 
United States saved to suitors the right of a common- 
law remedy when the common law was competent to 
give it. In order to sustain the contention that the 
eourts of California had jurisdiction of the contro- 
versy, it was incumbent upon the plaintiff to show 
that the common law gave a right of action to recover 
against a carrier for charging more to one shipper 
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than to another for the same service, that is, for 
discrimination. The Supreme Court of California 
held, after a review of the authorities, that the com- 
mon law gave no right of action to recover damages 
so sustained, although it was conceded that the com- 
mon law gave a right of action for damages for 
charging an unreasonable rate. The decision was 
based upon the ground that discrimination was not 
forbidden by the common law. 


But this decision does not support the contention 
of plaintiff in error that plaintiff has no cause of 
action to recover damages for a violation of the ex- 
press prohibition of the Constitution. In fact, the 
authorities therein cited clearly show that where a 
statute forbids the doing of an act, then the person 
damaged by the act so forbidden has a full and com- 
plete cause of action. This must necessarily be so. A 
cause of action to recover damages for charging an 
unreasonable rate exists at common law, because at 
common law it was illegal to charge more than a 
reasonable rate. So where by statute discrimination 
is made illegal, or where by statute the charging 
of more for a short than for a longer haul is made, 
illegal, tt follows, as a matter of course, that a corre- 
sponding right of action must exist. It exists for 
the same reason that it existed in the case where the 
act was contrary to the common law, that is, because 
the act is legal. Whether it is illegal by reason 
of the common law, that is, by immemorial usage 
and custom, or whether it is illegal because so de- 
clared by the law-making power is wholly immaterial. 
There can be no reason for any such distinetion, 
and no court has ever recognized that such a dis- 
tinction exists. 


That a shipper has a cause of action against a 
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carrier in a case where the carrier discriminates 
against him and in favor of another shipper, is 
clearly held in the case of Great Western Ry. Co. v. 
Sutton, 4 Ene. & Iv. App. 236, upon which the de- 
cision in Cowden v. Pacific Coast S. S. Co., 94 Cal. 
470, supra, is based. In that case Mr. Justice Black- 
burn held that at common law a shipper had no cause 
of action in such a case, but that he had a cause of 
action in the ease before the court, because of the 
existence of the Act of Parliament regulating rail- 
roads, one of the clauses of which prohibited dis- 
crimination. After referring to the ‘‘equality 
clause’’ of the Act, the Justice said: 


‘*T think it follows from this that if the de- 
fendants do charge more to one person than 
they, during the same time, charge to others, 
the charge is, by virtue of the statute, extor- 
tionate. And I think the rights and remedies 
of a person made to pay a charge beyond the 
limit of equality imposed by the statute on raul- 
way compantes acting as carriers on their line, 
must be precisely the same as those of a person 
made to pay a charge beyond the limit imposed 
by the common law on ordinary carriers as be- 
ang more than was reasonable. The mode of 
establishing that the demand is extortionate 
differs in the two eases. Where it is sought to 
prove that the charge is unreasonable, and 
therefcre extortionate, the fact that another 
was charged less is only material evidence for 
the jury, tending to prove that the reasonable 
charge was the smaller one. When it is sought 
to show that the charge is extortionate, as be- 
ing contrary to the statutable obligation to 
charge equally, it is immaterial whether the 
charge is reasonable or not; it is enough to show 
that the company carried for some other per- 
son or class of persons at a lower charge dur- 
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ing the period throughout which the party com- 
plaining was charged more under the like cir- 
cumstances. ”’ 


Justice Blackburn further said: 


“The excess might be recovered back under a 
count for money had and received.”’ 


Referring to the case of Garton v. Bristol, 1 B. & 
S., 112, Justice Blackburn said: 


“Tf, as rather appears from the report to be 
the case, the decision went so far as to say that 
an action for money had and received would not 
lie where the overcharge was im breach of the 
statutable obligation to charge equally, as much 
as if tt had been in breach of the common lau 
obligation to charge reasonably; I think the 
decision was a mistake; and it was overruled in 
Baxendale v. The Great Western Ry. Co., 16 
ms, (Ne Ss.) 137, by the Coutt of Wxchequer 
Chamber which comprised three out of the 
four judges who took part in deciding Garton 
vy. The Bristol and Exeter Ry. Co., in the 
Q@ueen’s Bench.’’ 


The decision of Justice Blackburn was affirmed in 
the House of Lords. Lord Chelmsford, in delivering 
an elaborate opinion said: 


‘The last subject to be considered is the form 
of the action; whether an action for money had 
and received will lie to recover back over- 
charges made upon the carriage of the plain- 
tiff’s goods, not absolutely but relatively to the 
charges made to other persons. It was argued 
for the defendants that the charge upon the 
plaintiff’s packed parcels, being warranted by 
the 10 and 11 Vict., ch. 226, and being reason- 
able, and within the absolute discretion of the 
company, the plaintiff was not injured by other 
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persons being charged less than he was. But 
this is a fallacious way of viewing the question. 
The plaintiff’s complaint is not that others are 
charged less than himself, but that the fact of 
their having been charged less entitled hin to 
claim the same rate of charge, and that all be- 
yond that rate 1s overcharge. 'The very fact 
of the smaller charge to others is the ground 
of his complaint of an overcharge to himself. 
Now, if the defendants were bound to charge 
the plaintiff for the carriage of his goods a 
less sum, and they refused to carry them ex- 
cept upon payment of a greater sum, as he was 
compelled to pay the amount demanded, and 
could not otherwise have his goods carried, the 
case falls within the principle of several de- 
cided cases, in which it has been held that 
money which a party had been wrongfully com- 
pelled to pay under circumstances in which he 
was unable to resist the imposition, may be re- 
covered back in an action for money had and 
recewed.” 


By Section XC of the Railway Consolidation Act 
of 1845 (8, 9, Victoria pg. 251), supra, in which Act 
all existing statutes relating to railways were con- 
solidated, it was provided: 


‘That all tolls be at all times charged equally 
to all persons, and after the same rate, whether 
per ton per mile or otherwise, in respect of all 
passengers, and of all goods or carriages of the 
same description, and conveyed or propelled by 
a like carriage or engine, passing only over the 
same portion of the line of railway under the 
same circumstances; and no reduction or ad- 
vance in any such tolls shall be made directly 
or indirectly in favor of or against any partic- 
ular person or company traveling upon or using 
the railway.”’ 
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The Act of Parliament merely declared discrimina- 
tion unlawful; it did not purport to give any cause 
of action to persons injured by the violation of the 
Act. That such cause of action existed necessarily 
followed from the declaration that discrimination 
was unlawful. 


Great Western Ry. Co. v. Sutton, supra, is in 
principle identical with the case at bar, and conclus- 
ively disposes of the contention that plaintiff had no 
cause of action upon ‘‘any common law theory.”’ 
Plaintiff in error has expended much labor in an en- 
deavor to show that plaintiff has no common law 
right of action; but has entirely lost sight of the fact 
that whether the cause of action is based upon a vio- 
lation of the common law or upon a violation of statu- 
tory law, is wholly immaterial. 


At page 75 of the brief of plaintiff in error it is 
said that an action for money had and received will 
not lie ‘since the carrier is prohibited by Section 22 
of Article NIT of the Constitution, as it existed both 
before and after the amendment of October 10, 1911, 
and by the provisions of both the Wright and Eshle- 
man Acts and the present Public Utilities Act, on 
pain of severe penalties from paying rebates or 
drawbacks from its published rates.”’ 


It must be apparent that the provisions of the Con- 
stitution and statutes against rebates can have no 
application to a claim for money illegally exacted by 
a carrier from a shipper. A rebate is a drawback 
paid to a shipper by means of which the shipper se- 
cures the transportation of his freight for less than 
the legal rate. Analyzed, this contention of plaintiff 
in error is: That the rates collected may be uncon- 
stitutional and illegal because they violate the Con- 
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stitution, vet plaintiff in error cannot refund the 
amount by which they exceed the legal rate because 
such refund would be a rebate. But it is apparent 
that a rebate is a drawback from the legal rate and 
not the refund of an overcharge. 


After making the statement quoted above plaintiff 
imerror further suates: 


‘Therefore an action upon a common count 
as and for money had and received will not lie 
since it was not only not the duty of the carrier 
to restore the money but on the contrary was its 
duty not to restore it.’’ 


We maintain that an action upon a common count 
for money had and received will lic for the reason 
that the carrier committed an unlawful act in receiv- 
ing the illegal charge and that it is its positive duty 
to restore to the shipper the amount by which the 
charge collected exceeded the charge that the carrier 
was legally entitled to make. 


Plaintiff in error’s own argument shows that plain- 
tiff has an action upon a common count for money 
had and received to recover these illegal charges, for 
its sole argument against the existence of such cause 
of action is based upon the palpably unfounded claim 
that the refund of an illegal charge constitutes a 
rebate. 


The action in which was rendered the judgment 
reviewed in Louisville & Nashville R. R. Co., v. 
Eubank, 184 U. 8. 27, was to recover the difference 
between the rate charged the plaintiff for the short 
haul and the lower rate charged for the longer dis- 
tance. Apparently it was never questioned that the 
plaintiff was entitled to recover, provided the long 
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and short haul provisions of the Kentucky Consti- 
tution applied to the facts of that case. The Supreme 
Court held that they could not constitutionally apply 
because the long haul point was in another State. 

In one sense the right of action here may not be 
a common law right of action, that is, 1t may not be 
an action which could have been maintained at com- 
mon law for the reason that the charging of more 
for the short than for the long haul may not have 
been forbidden by the common law; but in another 
sense it is a common law right of action, that is, it 
is founded upon the common law principle that a 
person who is required to pay to a carrier more than 
the legal charge is entitled to maintain an action to 
recover the overcharge. 


In the debate before the Constitutional Convention 
of 1879 Mr. Howard, with reference to the objection 
hat Sections 21 and 22 (then Sections 19 and 20) 
furnished no remedy, said (pg. 563) : 


‘‘Nay, more, sir; it is provided that any pri- 
vate party mjured may also sue the railroad, 
and the result would be that if it discriminated 
between places, managing them unjustly, that 
if tt charged more for a short distance than for 
a long one on the same line, the party might 
pay under protest and sue the company for a 
return of the money and his damages. There- 
fore it is a misstatement, or a gross misunder- 
standing of that section, to say that it furnishes 
no remedy. Nobody knows better than the 
Jearned gentleman from Sacramento, that a 
private party who is injured could pay under 
protest and bring his action for a return of the 
money and damages.”’ 


Ines wegen. W. Co. 2 Walker 650 (3 Am. 
Law Reg. N. 8. 728), which was a bill in equity to 
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enjoin the carrier trom chameing mere for the 
transportation of oil from Pittsburg to Philadel- 
phia than the carrier charged for transporting oil 
from other shippers to Philadelphia where its ulti- 
mate destination was New York. The injunction was 
granted and the carrier was required to account to 
the plaintiff for the difference between the rates 
charged him to Philadelphia and the low rates 
given to other shippers who shipped through Phila- 
delphia to New York. This decision was by the Su- 
preme Court of Pennsylvania, although it was not 
reported in the official reports of that court. In citing 
the ease, the United States Circuit Court for the 
District of Colorado (15 Fed. 656), said that it was 
undoubtedly authoritative, as it was cited by the Su- 
preme Court in later cases. 


Central Iron Works v. Pennsylvania R. R. Co., 
17 Pa. Co. Ct. 651, was a suit in equity to enjoin the 
earrier from charging more for the short haul. It 
appeared that plaintiff had already brought an action 
at law to recover for the overcharges theretofore 
made. It was held that equity had jurisdiction and 
that the pendency of the action at law was no defense. 


It appears that Section 3 of Article XVII of the 
Pennsylvania Constitution (from which the prohi- 
bition of Section 21 of our Constitution was taken) 
was adopted from an Act of the legislature of Penn- 
sylvania (March 7, 1861, P. L. 88), which provided 
that the local rates from Pittsburgh to stations inter- 
mediate between Pittsburgh and Philadelphia, should 
at no time exceed the rate to Philadelphia (Central 
lron_W orks v. Paani. Ie. 17 Pa. Ct. 652). 


After referring to this Act and to the cases where 
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actions in assumpsit had been sustained, the court 
in Central Iron Works v. Pa. BR. R., supra, said: 


‘“‘Hrom these cases it is manifest that under 
this Act there was concurrent jurisdiction by 
action at law or bill in equity, and we can see 
no reason why this is not so under the clause of 
the Constitution in question, which is, as we 
have seen, the same in substance as the Act of 
eo 


Plaintiff in error states that no ‘‘remedy’’ is pro- 
vided by the constitutional provision and conse- 
quently charges exacted in violation thereof cannot 
be recovered. It is said (pg. 78): 


‘If it (the statute) does not prescribe a rem- 
edy and no remedy exists under the common law 
or under another statute, an individual injured 
by a violation cf the statute has no right of 
action.’”’ 


In support of this contention plaintiff in error cites 
the case of Ward v. Severance, 7 Cal. 126. In this 
ease a statute forbade the establishment of a ferry 
within a mile of a duly licensed ferry, and provided 
that any person establishing a ferry should be guilty 
of a misdemeanor. The defendant, who so estab- 
lished a ferry, was sued for damages by the owner of 
another ferry within a mile. Jn this class of cases it 
would seem clear that no civil action for damages 
hes; although the Court said that its conclusion was 
strengthened by the fact that a former act providing 
a remedy by a civil action had been repealed. 


Ae west case cited, viz.: Savimgs Association. v. 
O’Brien, 51 Hun. 45, is direct authority in support 
of defendant in error’s position that a cause of action 
does exist. In that case the court had under consid- 
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eration a statute imposing lability on stockholders 
of corporations. The court said: 


“A general liabthty created by statute with- 
out a remedy may be enforced by a common law 
action, but where the provision for the hability 
is coupled with a provision for a special rem- 
edy, that remedy and that alone must be em- 
ployed. 

The quotation from Young v. Kansas City, Htc., Ry. 
Co., 33 Mo. App. 509 (page 81 of brief), where the 
court said: ‘‘The legislature has revised the whole 
subject of the carrying of freight, and has evidently 
intended that the provisions of the statute shall be a 
substitute for the common law,”’ is also direct autho1- 
ity to the point that the prohibition against charging 
more for the short than for the long haul stands on 
the same footing as does the common law prohibition 
against unreasonable rates; and that a similar remedy 
exists in the case of its violation. 


In the ease of Mack v. Wright, 180 Pa. St. 472, 
cited by plaintiff in error, a statute made it the duty 
of persons constructing buildings to cover the floor 
joists so that laborers would not fall from one floor 
to another. The statute also imposed a penalty for 
the violation of this statute. The court held that no 
person injured by a violation of the statute had a 
eause of action for damages because it was to be 
supposed that if the legislature had intended that a 
party injured by a violation of the statute should 
have a right of action it would have said so, in view 
of the fact that the statute did give a remedy to the 
State to recover a penalty for such violation. If the 
penalty had not been provided for, it is quite clear 
that the court would have held the plaintiff entitled 
to recover. 
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Janney v. Buell, 55 Ala. 408, also gives no support 
to the contention of plaintiff in error, but does sup- 
port the position of defendant in error. After re- 
ferring to the principle that at common law there 
was an appropriate remedy for the enforcement of 
every right, the court said: 


‘But this principle applies only to common- 
law rights and does not extend to rights cre- 
ated by statutes, for the enforcement of which 
the statute itself provides a specific though in- 
adequate remedy.” 


In the case at bar the constitutional provision did 
not provide a specific remedy. 


Plaintiff in error cites the case of Fielders v. N. J. 
St. Ry. Co., 68 N. J. L. 343. In this case the court con- 
sidered the effect of an ordinance regarding street 
railway corporations to keep in repair the part of the 
street adjacent to their tracks, and providing that if 
they did not do so the city might do so and the com- 
pany should pay the cost. A traveler injured by rea- 
son of a defective sidewalk sued the city for damages. 
in holding that he had no eause of action the court 
said: 


‘‘We find running through the adjudicated 
cases a rule of construction almost universally 
adopted, that where the provisions of an ordi- 
nanees are intended, not for the benefit or pro- 
tection of amdividuals comprising the public, 
but for the benefit of the mumetipality as an or- 
ganized government, and more particularly if 
they impose upon property owners the per- 
formance of a part of the duty of the munici- 
pality to the public, a legislative intent is indi- 
cated that a breach of such ordinance shall be 

__Yvemedial only at the instance of the municipal 
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government or by the enforcement of the penalty 
prescribed therein; and that there shall be no 
right of action to an individual citizen espe- 
cially injured in consequence of such breach.” 


And in Taylor v. Lake Shore, Etc., Co., 45 Mich. 74, 
also cited by plaintiff in error, which was a similar 
case, the court said: 


‘Wor tf it was only a publie duty it cannot be 
pretended that a private action can be main- 
tained for a breach thereof.’’ 


In Heeney v. Sprauge, 11 R. I. 456, nest cited, a 
municipal ordinanee required the removal of snow 
from the sidewalk by the owners of adjoining prem- 
ises. Plaintiff was injured by falling on the sidewalk 
due to the fact that the snow had not been removed. 
In hoiding that such person had no eause of action 
against the property owner the court said: 


‘“The defendant has not done anything in- 
jurious to others which she was forbidden to do: 
she has simply left undone something beneficial 
to others which she was not required to do un- 
Ger a penalty in ease of default.”’ 


But in this case the plaintiff in error has done 
something injurious to defendant in error’s assignors 
which it was forbidden to do. The defendant has 
charged a higher rate for the shorter distance and 
this it was expressly forbidden to do by the Con- 
stitution. 


In the following cases the courts held that a ship- 
per who paid more for the shorter distance than the 
carrier charged for the longer distance, in violation 
of a prohibition similar to that contained in our Con- 
stitution was entitled to recover the difference be- 
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tween the charges paid by him and the lesser charge 
to the more distant point: 


Louisville &d N. Ry. Co. v. Walker, 63 8. W. 
DOVGINO Gye 961). 

Hutchinson v. R. R. Co., 578. W. 25 (Ky.). 

Junodv.C.d&dN.W. Ry Co., 47 Fed. 290. 

Osborne v.C.&dN.W. Ry. Co., 48 Fed. 49. 

Twells v. Penn. R. R. Co., 2 Walker 650 (2 
Am. Law Reg. N. 8. 728 (Penn. Supreme 
Court). 


ie fells Vy. fF Chien 1 CO. siprd, the ereater 
charge for the shorter haul was held contrary to the 
common law and the shipper who paid it held entitled 
to recover the difference between such charge and the 
lesser charge made for the longer haul. 


The cases in the 47th and 48th Federal Reporter 
were reversed by the Cireuit Court of Appeals in 52 
Fed. 912, on the ground that the evidence showed no 
violation of the 4th section of the Act, but the in- 
structions as to the measures of damages given by 
the Circuit Court were not questioned. 


In Lowisville & Nashville R. R. Co., v. Hubank, 184 
U.S. 21, it was assumed that such was the proper 
measure of damages. 


Lowmsville & N. Ry. Co., v. Walker, 110 Ky. 961, 
supra, was an action to recover the difference be- 
tween the charge made for the short haul and the 
lesser charge made for the longer haul. In holding 
that the plaintiff was entitled to recover, the Supreme 
Court of Kentucky said: 


“Tf a carricr charges a shipper more than the 
law allows him to charge, the excess so paid may 
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be recovered by the shipper. If there had been a 
statute fixing the charge from Cave City to 
Lowsville at 20 cents and appellant had charged 
29 cents the excess so paid above the legal rate 
might be recovered, on the ground that tt had 
been illegally exacted. 


Further the court said: 


““As one means of protecting the local shipper, 
this section fixed a maximum limit, beyond which 
he should not be charged. Tt was thus made un- 
lawful for the carrier to charge a greater com- 
pensation for the same service for a shorter than 
for a longer distance over the same line in the 
same direction, the shorter being included within 
the longer distance. When the charge for the 
longer haul ts fired, to charge more for the short- 
er haul vs as clearly illegal as tt would be to 
charge a greater sum than the law allowed where 
the law itself fired a sum certain as tie limit of 
the charge. The earrier is allowed bv the Con- 
stitution to fix the rate for the longer haul, but 
when he so fixes it this rate is the limit, bevond 
which he cannot go in charging for the same 
service in the shorter haul. And, when appellant 
exacted of appellee more than tt could legally 
charge, his right to recover the excess so paid is 
precisely similar to the right to recover for any 
other tllegal exaction. He whose money is taken 
from him alegally is to that extent damaged. It 
is not necessary for appellee to show anything 
more than that he was compelled to pay more 
than appellant had a right to charge. To illus- 
trate: If it had been provided by statute that 
appellant should charge no more for hauling 
tobaeco than it charged for hauling other like 
freight, and appellant, while charging 20 cents 
a hundred for hauling hke freight, had charged 
appellee 29 cents a hundred for hauling his to- 
baceo, it would be clear that the 9 cents a hun- 
dred had been taken from appellee in violation 
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of law, and it would be no defense for appellant 
to say that appellee was not prejudiced by its 
giving lower rates to other freight, and it did 
not hurt him in any way that other people were 
charged less than they ought to have been 
charged; for in such a ease the excessive charge 
for carrying the tobacco would be illegal.” 


Junod v. Chicago & N. W. Ry. Co., 47 Fed. 29, 
supra, was also an action to recover the difference 


between the amount chaiged for the short haul and 
the lesser charge made for the longer distance. The 
action involved interstate shipments. At the time 
the shipments moved the Fourth Section of the Inter- 
state Commerce Act contained the clause ‘‘under sub- 
stantially similar circumstances and conditions.’’ In 
charging the Jury the Court said: 


‘The question, therefore, for determination is 
Se Are you satisfied from the evidence in the 

se that the defendant railway company did in 
aa between the dates named, have a tariff rate 
in operation, either its own tariff or by arrange- 
ments made with other roads, whereby it ander- 
took the transportation of grain and corn from 
Glarr and other points in Nebraska, to Chicago, 
Lil., or other eastern points, at a rate less than tt 
was charging for the like service to the shippers 
at Carroll, Lowa, that being a point «pon tis main 
line through which these shipments were made 
from Nebraska, to points east? The dutv and 
obligation placed by the law upon the railway 
company is that it shall not give any undue pref- 
erance or advantage to any person or persons; 
that it shall not give undue preference to one 
loeality over other localities ; ; that it shall not dis- 
eriminate between the rates that are furnished 
Nebraska shippers and the rates from Iowa 
points. Of course, when we speak of undue pref- 
erance or undue discriminations, these questions 
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must be viewed with reference to all the circum- 
stances that surround the transaction. Jt mast 
appear that 7 is for the like services, and under 
stmilar circumstances or otherwise the mere dif- 
ference in the rate would not necessarily show 
that an undue preference was given. Assuming 
that you will find under the evidence that there 
was a tariff rate put in operation and effect by 
the defendant railway company from Blair and 
other points in Nebraska, by which corn and oats 
were in fact shipped at a rate substantially of 11 
eents from Blair—for instance, to Chicago, I., 
—is there or ts there not anything shown in the 
ease that would justify you in finding that there 
was any circumstanee or circumstances that 
would justify the company in charging the in- 
creased vate for doing the same kind of business 
—that is, shipping corn and oats—at the same 
time, from Carroll, Iowa, to Chicago, Ill., than 
for pac shipping from Blair and other points 
in Nebraska? Now, as I understand it, Carroll, 
Towa, is a point nearer to Chicago, Il., and other 
eastern points, than is Blair, Neb. ; the kind of 
property forwarded is of the same Maven sulie 
distance that is passed over in going from Car- 
roll, Lowa, is less than the distance that would be 
passed over in going from Blair, or other points 
in Nebraska to Chicago, [1l., or other eastern 
points. Is there, therefore, anything shown in 
the evidence that would show such a dissimilar- 
itv in the circumstances, or in the work done, or 
in the property that was being forwarded, that 
vould authorize you in finding that the com- 
pany was justified in charging the larger rate for 
making transportation from Carroll, lowa—the 
shorter distance—to Chicago, Hl., and other east- 
ern points, than the rates charged from Blair and 
other points in Nebraska? If there is no evidence 
to show any dissimilarity in these particulars 
then of course, there is nothing that would justify 
you im finding that the company was excused 
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from the effect of this larger rate that was put 
in force upon the grain or property forwarded 
from Carroll, Towa, as compared with that 
charged for grain forwarded from Blair and 
other points in Nebraska.’’ 


The court further said: 


‘If a party, under the law, is entitled to have 
the same rate,—that is, if the shipper at Carroll, 
Towa, was entitled to have the same rate charged 
him for the forwarding of his property from 
Carroll, Iowa, to Chicago, Ll, as the shipper at 
Nebraska, and he was charged more—the dam- 
age to him is the difference between the rates that 
he was thus called upon to pay and the lesser 
rate charged the Nebraska shipper. If the tariff 
rate from Blair and other points in Nebraska 
was 11 cents and the plaintiffs had to pay 19 
cents; if, under the law, as I have instructed you, 
the duty and obligation was on the ralway com- 
pany to give the benefit to the shippers at Carroll, 
Towa, of the same rate—of an equal rate with 
that given to the shippers from Blair and other 
points in Nebraska—you see the damage to the 
parties who have been compelled to pay this 
higher rate is the difference between that and the 
lesser rate.”’ 


Not only does the complaint in this action state a 
cause of action at common law—to recover an over- 
charge, but it also states a cause of action for damages 
under the Act of 1909, the Act of 1911 and the Public 
Uiilities Act. 


The statute of 1909 (Stats. 1509: 499) was effective 
between March 19th, 1909, and February 9, 1911. 
The Act of 1911 (Stats. 1911: 13) was effective be- 
tween Mebruary 9, 1911, and Mafch 23, 1912. The 
Public Utilities Act (Stats. Extra Session 1911: 18) 
beeaine effective March 23, 1912. The Act of 1909 is 


Statutory 
Right of 
Action 
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sometimes called the ‘‘ Wright Act,’’? and the Act of 
1911 the ‘Eshleman Act,’’ but we will here refer to 
them as the statutes of 1909 and 1911, respectively. 


Some of the causes of action stated in the com- 
plaint accrued while the statute of 1909 was in force, 
some while the statute of 1911 was in foree, and the 
remainder while the Public Utilities Act was in force. 
Tt will be unnecessary to segregate them, however, as 
the provisions of all three statutes conferring a right 
of action for damages are practically identical. 


The Public Utilities Act expressly provides that if 
any carrier shall do any act forbidden or declared to 
be unlawful by the Constitution it shall be liable to 
the person damaged thereby for all loss, damages, or 
injury sustained by such person. And that an action 
to recover such loss, damage, or injury may be 
brought in any court of competent jurisdiction. 
These provisions are contained in Section 73 (a), 
which reads as follows: 


‘Sec. 73. (a) In case any public utility shall 
do, cause to be done or permit to be done any act, 
matter or thing prohibited, forbidden or de- 
clared to be unlawful, oy shall omit to do any act, 
matter or thing required to be done, either by 
the Constitution, any law of this State or any 
order or decision of the Commission, such public 
utility shall be liable to the persons or corpora- 
tions affected thereby for all loss, damages or in- 
jury caused thereby or resulting therefrom, and 
if the court shall find that the act or omission 
was willful, the court mav in addition to the 
actual damages award damages for the sake of 
example and by way of punishment. An action 
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to recover for such loss, damage or injury may 
be brought in any court of competent jurisdic- 
tion by any corporation, or person.’ 


The corresponding sections of the Acts of 1909 and 
1911 do not cxpressly refer to violations of the Con- 
stitution but both acts contain express provisions de- 
claring discrimination unlawful whether between 
persons or places, and both acts confer a right of 
action for damages upon any person damaged by dis- 
erinvination. 


The provisions of the Act of 1909 declaring dis- 
crimination unlawful are contained in Section 34, 
which reads as follows: 


‘Sec. 34. It shall also be unjust discrunina- 
tion for any such transportation company to 
make or give any undue or unreasonable pref- 
erance or advantage to any particular person, 
company, firm, corporation, or locality, or to any 
particular description of traffic, in any respect 
whatsoever, or to subject any particular descrip- 
tion of traffic, in any respect whatsoever, or to 
subject any particular person, company, firm, 
corporation or locality, or in particular deserip- 
tion of traffic to any undue or unreasonable 
prejudice of disadvantage in any respect what- 
S0cver, 


The provisions of the Act of 1911 prohibiting dis- 
crimination are contained in Sections 22 and 41. Sec- 
tion 22 is as follows: 


‘If any railroad or other transportation com- 
pany, subject hereto, shall directly or indirectly, 
by any special rate, rebate, drawback, or other 
practice, method or device, charge, demand, col- 
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lect, or receive from any person, company, firm 
or corporation, a greater, less or different com- 
pensation for any service rendered or to be ren- 
dered by it in the transportation of passengers 
or freight, than it charges, demands, collects or 
receives from any other person, company, firm 
or corporation, for doing a like service in the 
transportation of a like kind of traffic, such rail- 
road or other transportation company shall be 
deemed guilty of discrimination, and it shall also 
be discrimination for any such railroad or other 
transportation company to make or give any un- 
due or unreasonable preference or advantage to 
any particular person, company, firm, corpora- 
tion or locality, or to any particular person, com- 
pany, firm, corporation or locality, or to any par- 
ticular description of traffic in any respect what- 
soever, or to subject any particular description 
of traffic of any particular person, company, 
firm, corporation or locality, to any undue or un- 
reasonable prejudice or disadvantage in any re- 
spect whatsoever, and it shall also be discrimina- 
tion for any railroad or other transportation 
company, or any officer or agent of any railroad 
or other transportation company to charge, col- 
leet, demand, or receive from any person, firm 
cr corporation, a greater, less or different com- 
pensation established as in this act provided, and 
in so far as such diserimination shall be in viola- 
tion of any order or orders of the commission, 
it shall be a contempt of said commission, and 
any railroad or other transportation company or 
officer or agent thereof practicing or permitting 
such discrimination, shall be punishable by the 
commission for such contempt in the same man- 
ner and to the same extent as contempts are pun- 
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ishable by courts of record, and such railroad or 
other transportation company practicing such 
discrimination, shall also be punishable by a fine 
not exceeding five thousand dollars for each of- 
fense, and every officer, agent or emplovee of 
such railroad or other transportation company 
practicing or permitting such discrimination 
shall be guilty of a misdemeanor and on convic- 
tion thereof shall be punished by a fine not ex- 
eeeding one thousand dollars, or by imprison- 
ment in the county jail not exceeding one year, 
or by both such fine and imprisonment.”’ 


section 41 of the Act of 1911 is as follows: 


‘Tt shall be unlawful for any person, persons, 
ov corporations to offer, grant, er give or to so- 
licit accept or receive any rebate, concession or 
discrimination in respect to the transportation 
of any property in this state whereby any such 
pioperty by any device whatever shall be trans- 
ported at a less rate than that stated in the rates 
imade and established by the commission, or 
whereby any other advantage is given or discrim- 
uation ts practiced. Jivery person or corpora- 
tion, Whether railroad or other transportation 
company or shipper, who shall, knowingly, offer, 
grant or give, or solicit, accept, or receive any 
such rebate, concession or discrimination shall 
be guilty of a misdemeanor and on conviction 
theieof shall be punishable in like manner and 
to the same extent as herein prescribed for dis- 
erimination.’’ 


Lhe provisions of the Act of 1909 conferring a stat- 
utory right of action for a violation of the Act are 
contained in Section 38, which reads as follows: 
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‘See. 38. Ln case of any transportation com- 
pany subject to this act, or any person or corpora- 
tion within the provisions hereof, shall do, cause 
to be done, or permit to be done, except uninten- 
tionally or innocently through a mistake of fact, 
any matter, act or thing in this act prohibited or 
declared to be unlawful, or shall similarly omit 
to do any act, matter or thing herein required by 
this act to be done, sech transportation company, 
person or corporation shall be Liable to the penal- 
ties hereinbefore provided for, and shall, in addi- 
tion, be liable to the person or persons, firm or 
corporation injured by such act or omission for 
the damages proximately resulting therefrom 
and in addition to such damages, such transpor- 
tation company, in all cases where the same shall 
be guilty of extortion or unjust discrimination as 
defined in this act, shall pay to such person, firm 
or corporation so injured a penalty of not less 
than five hundred dollars and not more than five 
thousand dollars.”’ 


The corresponding provisions of the Act of 1911 are 
contained in Section 43, and are as follows: 


‘*See. 48. In case any railroad or other trans- 
portation company subject to this act shall do, 
cause to be done, or permit to be done any matter, 
act, or think in this act prohibited or declared to 
be unlawful, or shall omit to do any act, matter 
or thing herein required to be done by it, such 
rauroad or other transportation company shall 
be liable to the person or persons, firm or corpora- 
tion injured thereby for the danages sustained 
in consequence of such violation.”’ 


From the foregoing it is very clear that both the 
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Acts of 1909 and 1911 declared discrimination un- 
lawful, and conferred a right of action for damages 
upon any person injured thereby. 


The charging of more for the short than for the 
long haul is merely a specific kind of discrimination. 
The long and short haul prohibition of Section 21 
of Article XIT of the Constitution (both in the orig- 
inal section and in the section as amended October 
10, 1911) immediately follows the general prohibi- 
tion against discrimination. 


As the Acts of 1909 and 1911 were enacted in pur- 
suance of the Constitution, and as all their provisions 
are controlled by the constitutional provisions, the 
provisions of the Acts prohibiting discrimination or 
preferences as between persons and localities must be 
construed to prohibit what the Constitution forbids. 
To hold otherwise would be to violate a cardinal rule 
of statutory construction. 


Lhe charging of more for the short than for the 
long haul is discrimination. That the charging of 
more for the short than for the long haul ts discrim- 
ination was held by the Appellate Court for the Sec 
ond Appellate District in the very recent ease of 
Southern Pacific Company v. Superior Court of 
Kxkern County (20 Cal. App: Dee. 674, 680), where 
the Court said: 


‘Tt should be kept in mind that See. 21 of 
Art. XII of the Constitution, both before and 
after the amendment of Oct. 10, 1911, contains 
a prohibition against discrimination in charges 
between places, and that the so-called long and 
short haul clause, following the general prohi- 
bition agamst discrimination, is a particular 
application of the rule as first stated in general 
terms,”’ 
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In Southern Pacific v. Superior Court of Kern 
County, 50 Cal. Dec. 36, the Supreme Court denied a 
rehearing after decision by the District Court of 
Appeal. 


In view of these decisions of the California courts, 
it is somewhat superfluous to cite additional authori- 
ties. However, the Courts have uniformly so held. 


In Chicago & Alton R. R. Co. v. People, 67 ill. 11, 
the Court, in considering the constitutionality of the 
Illinois Statute of 1871, one of the clauses of which 
provided that no railroad should charge greater com- 
pensation for freight over any portion of its road 
than it charged for the transportation of freight over 
any other of equal length, said: 


‘Tf, then, an unjust discrimination is not to 
be permitted as between individuals in regard 
to freights, is it any more permissible as between 
different communities ‘or localities? : We are 
wholly at a loss to discover the slightest differ- 
ence in reason or principle. Ifa farmer, hving 
three miles from the Springfield station upon 
this company’s road, is charged fifteen cents per 
bushel for shipping his corn to Chicago, is it 
just that the farmer who lives twenty mules 
nearer Chicago should be charged a higher sum ? 
Certainly not, unless the railway company can 
show a peculiar state of affairs to justify the 
discrimination, and this must be something 
more than the mere fact that there are compet- 
ing lines at one point and not at the other. The 
discrimination, in such a ease, is as much a dis- 
crimination between individuals as it would be 
in reference to two persons living in the same 
loeahty, and shipping at the same station, unless, 
as before stated, a satisfactory reason can be 
given for discrimination between the points of 
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shipment, and such a reason, in the case sup- 
posed, it is not very easy to conceive. 


‘‘So, too, in the case before us. The resident 
of Bloomington who sends to Chicago for a car 
of lumber, is charged by the company at the rate 
of five dollars per thousand feet for transporta- 
tion. The resident of Lexington, who orders the 
same lumber at the same time, is charged five 
dollars and sixty-five cents per thousand feet for 
a transportation sixteen miles less in distance. 
Ts there not here, unless an explanation can be 
furnished by the company, an unjust discrimina- 
tion between individuals, quite as much within 
the prohibition of the principles of the common 
law as would be an unjust discrimination between 
individuals of the same town ?”’ 


The case of Chicago & Alton R. R. Co. v. People, 
67 Hl. 11, supra, was cited in the Constitutional Con- 
vention of 1879, in the debate upon Section 21 of 
Article XII of the Constitution. 


The plaintiff in error does not contend that the 
charging of more for the shorter than for the longer 
distance is not discrimination, but to contrary affirms 
that it is discrimination. In the argument made at 
page 32 of its brief in support of the contention that 
the long and short haul clause in terms sought to reg- 
ulate interstate commerce, the statement is made that 
‘‘the section is one prohibiting discrimination,’’ and 
at page 39 it is said, ‘‘ We think the section should be 
construed as an entirety, as an effort to forbid dis- 
erimination.’’ 


From the foregoing it follows: 


(a) That the Statutes of 1909 and 1911 pro- 
hibit discrimination of all kinds. 


66 


(b) That the charging of more for the shorter 
than for the longer distance 1s discrimination. 


(c) That the Statutes of 1909 and 1911 confer 
aright of action for damages wpon any person 
injured by such discrimination. 


(d) That We Public Utilities Act capressly 
confers a right of action for damages upon any 
person mjured by a violation of the prohibition 
against charging more for the shorter than for 
the longer distance. 


At page 75 of the brief of plaintiff in error the fol- 
lowing statement is made: 


‘“The complaint contains no allegation of gen- 
eral or special damage and no proof of any gen- 
eral or special damage was offered or admitted.’’ 


The complaint states the facts from which it fol- 
lows as a matter of law that damage has resulted. 
The fact and measure of damage both conclusively 
appear from the complaint. No evidence in support 
of these allegations were necessary as they were 
admitted by the answer. 


Discrimination under the Interstate Commerce Act 
and under the laws of California may or may not 
involve a prior determination by the Commission. 
And where discrimination is proved the measure of 
damages may or may not be fixed as a matter of law. 
Whether or not resort need be first had to the Com- 
mission depends upon the nature of the diserimina- 
tion, and whether or not the measure of damage 
appears from proof of discrimination depends like- 
wise upon the nature of the discrimination proved. 
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Robinson v. B. d O. R. &. Co..was a case involving 
a species of discrimination where it was incumbent 
upon the plaintiff to first obtain a determination of 
the Commission that the act complained of amounted 
to discrimination. The alleged discrimination con- 
sisted in charging plaintiff 50 cents more per ton for 
the transportation of coal loaded into the cars from 
wagons than defendant charged for such transporta- 
tion where the coal was loaded from tipples. De- 
fendant’s tariffs specified this difference in rates on 
coal loaded from wagons and tipples. 


On the other hand the case of Penn. R. R. Co. v. 
International Coal Co., 230 U.S. 184, involving dis- 
crimination by giving another shipper the benefit of 
a lower rate for the same service than was charged 
the plaintiff, was not a case where it was necessary 
that there should be any prior determination by the 
Commission as the statute itself made the act unlaw- 
ful and no rate-making question was involved. 


With reference to the measure of damages the case 
of Penn. R. R. Co. v. International Coal Co., supra, 
was a case where the measure of damages caused by 
the discrimination did not appear upon proof of the 
discrimination. As pointed out by the Supreme 
Court, the charging of some other shipper less than 
the lawful rate did not entitle the plaintiff to have its 
property transported for the same unlawful rate. 
Jn replying to the contention of the plaintiff that the 
common law measured the damages in such a case by 
the difference between the lawful rate paid by the 
plaintiff and the unlawful rate accorded another ship- 
per, the Supreme Court said: 


“We are cited to no authority which shows - 
that there was any such ancient measure of dam- 
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ages and no ease has been found in which dam- 
ages were awarded for such discrimination.”’ 


In the case at bar, however, the measure of the 
plaintiff’s damage conclusively appears from the fact 
of the discrimination, for the plaintiff’s assignors 
were charged an unlawful rate and the law in terms 
provided what the lawful rate should be. It was a 
mere matter of calculation to determine the amount 
of the damage. Possibly a person required to pay 
more than the lawful rate may be damaged beyond 
the extent of the difference between the lawful and 
the unlawful rate, but if he were, such special dam- 
ages would have to be pleaded and proved. In any 
event the measure of his damage was at least the dif- 
ference between the unlawful rate charged and the 
lawful rate which should have been charged. 


It is not contended by plaintiff in error that the 
complaint should state the conclusion that plaintiff 
was ‘‘damaged.’’ It is conceded that ‘‘a statement of 
the facet from which the Court will imply general 
damage’’ is sufficient. (Brief, page 75.) 

The contention of plaintiff in error that the com- 
plaint does not state a cause of action for damages 
under the Statute is based upon a misappheation of 
the decisions of the Supreme Court of the United 
States and the other Federal Courts in construing 
the Act to Regulate Commeree, Section 8 of which 
is practically the same as the above quoted provisions 
of the California Statutes. 


The first case cited is Knudsen & Co. v. Michigan 
Central Ry., 148 Fed. 969, 974. In that case the 
Circuit Court of Appeals for the Eighth Circuit, as 
appears from the excerpt from its opinion quoted 
at page 87 of the brief of plaintiff in error, stated: 
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“To support a recovery under this Section 
(Section 8) there must be a showing of some 
pecuniary injury. A cause of action does not 
necessarily arise from those acts or omissions 
of a common carrier that may subject it to a 
criminal prosecution by the Government. * * * 
He must show, either that there has been some 
unreasonable or excessive charge imposed, o1 
some unlawful discrimination practiced against 
hing 


Referring to the evidence in the case, the Court 
said: 

‘““Tt does not appear that any discrimination 
of any kind or character was practiced against 
it (the plaintiff).’’ 

In Knudsen & Co. v. M.C. Ry., 148 Fed. 969, supra, 
the plaintiff sought to recover certain sums paid the 
carrier for icing in transit carloads of fruit shipped 
by the plaintiff. The Court held that the second-class 
rate specified in the schedules (under which the ship- 
ments moved) applied to many commodities not 
moved under refrigeration, and did not include com- 
pensation for the icing of cars containing fruit which 
did require refrigeration. 


The complete answer to the contention of plaintiff 
in error is furnished by the very decision which is 
cited in support of the contention. In the ease at 
bar discrimination was practiced against plaintiff’s 
assignors and such discrimination resulted in the 
imposition of excessive charges. 


Plaintiff in error also cites Penn. R. R. Co. v. Inter- 
national Coal Co., 230 U. 8. 184, in support of this 
contention and the statement of Mr. Justice Lamar 
that ‘‘before any party can recover under the act 
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he must show not merely the wrong of the carrier, 
but that that wrong has in fact operated to his in- 
jury’’ is quoted. 


In Pennsylvania R. R. Co. v. International Coal 
Co., 230 U. 8. 184, which was an action to recover 
damages for rebating, the Supreme Court held that 
the plaintiff was entitled to damages, but that the 
measure of the damages was not necessarily the dif- 
ference between the rate paid by plaintiff and the 
lower rate obtained by other shippers through a 
1ebate. Plaitiff obtained judgment in the trial 
court and the railroad company brought the case to 
the Supreme Court by writ of error. The plaintiff 
contended that as a matter of law it was entitled to 
recover as damages the difference between the rates 
which it paid and the lower rate accorded to other 
shippers by reason of rebates. The plaintiff was in 
effect suing to obtain similar rebates. | 


It appears that in the original Bill to Regulate 
Commerce, which passed the Senate May 12th, 1886, 
it was provided that the carrier ‘‘should be liable 
to all persons who have been charged a higher rate 
than was charged any other person or persons, for 
the difference between such higher rate and the low- 
est rate charged upon like shipments during ‘the 
same period. This provision was omitted from the 
Act as finally passed, and the Supreme Court held 
that the fact of this omission was conclusive against 
the plaintiff’s claim. 


In its opinion, the Court said: 


‘‘Having paid only the lawful rate, the plain- 
tiff was not overcharged, though the favored 
shipper was illegally undercharged.’’ 
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Pie Court further stated: 


‘* Making an illegal undercharge to one shipper 
did not license the carrier to make a similar 
undercharge to other shippers, and if having 
paid a rebate of 25 cents per ton to one customer, 
the carrier, in order to eseape the suit, had made 
a similar undercharge or rebate to the plaintiff, 
it would have been criminally liable, even though 
it may have done so in order to equalize the two 
companies.’ 


The Supreme Court further said: 


‘“To adopt such a rule and arbitrarily measure 
damages by rebates would create a legalized but 
endless chain of departures from the tariff; 
would extend the effect of the original crime, 
would destroy the equality and certainty of rates, 
and, contrary to statute, would make the carrier 
liable for damages beyond those inflicted and to 
persons not injured.”’ 


Let us contrast the section of the Interstate Com- 
merce Act under consideration in the case of Penn. 
R. R. Co. v, International Coal Co., supra, with 
the prohibition of Section 21 of the Constitution of 
California. Section 21 of the Constitution provided 
that persons and property transported over any rail- 
road should be delivered at charges not exceeding 
the charges for the transportation of persons and 
property of the same class, in the same direction, to 
anv more distant station, port or landing. Section 2 
of the Interstate Commerce Act reads as follows: 


“Section 2. That if any common carrier sub- 
ject to the provisions of this act shall, directly 
or indirectly, by any special rate, rebate, draw- 
back or other device, charge, demand, collect or 
receive from any person or persons, a greater 
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or less compensation for any service rendered, 
or to be rendered in the transportation of pas- 
sengels or property, subject to the provisions of 
this act, than it charges, demands, collects or 
receives from any other person or persons for 
doing for him or them a like and contempora- 
neous service in the transportation of a like 
kind of traffic under substantially similar cir- 
cumstances and conditions, such common ear- 
rier shall be deemed guilty of unjust discrim- 
ination, which is hereby prohibited and declared 
to be unlawful.”’ 


The provision of the Constitution 1s for the ben- 
efit of the shipper, and in express terms confers 
upon him the right to have his property transported 
at charges not exceeding those made by the carrer 
to the more distant point. The provisions of Section 
2 of the Interstate Commerce Act merely declares 
unlawful the charging of one shipper a lower rate 
than is charged another. ft docs not provide that 
every shipper shall be entitled to the same raie that 
is accorded the favored shipper, nor that property 
transported shall be delivered at charges not ex- 
ceeding the charges made to any other person for 
the same service. Clearly, Section 21 of the Con- 
stitution was intended to fix as the legal rate to the 
intermediate point the rate charged to the more dts- 
tant point; but Section 2 of the Interstate Com- 
merce Act does not purport to fix the legal rate for 
a particular service at the rate charged a favored 
shipper for the same service. 


Nevertheless the Supreme Court would undoubt- 
edly have held the plaintiff in the case of Penn. 
R. R. Co. v. International Coal Co., supra, entitled 
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to recover the difference between the charges paid by 
it and that paid by the favored shippers, if it had 
not been for certain considerations which the ma- 
jority of the Court held to be controlling. 


One of these considerations, already adverted to, 
was the fact that Section 2 of the Bill as it originally 
passed the Senate, contained a provision that the 
carrier shall be liable to all persons who have been 
charged a higher rate than was charged any other 
person or persons, for the difference between such 
higher rate and the lowest rate charged upon like 
shipments during the same period; but that such 
provision was omitted from the act as finally passed 
by Congress. 


The violation of the act complained of in Penn. 
R. R. Co. v. International Coal Co., supra, was of 
the same character as the violation complained of in 
Great Western Ry. Co. v. Sutton, L. R. 4, H. L. 226 
(1869), supra, where the English courts held that 
the plaintiff was entitled to recover the difference 
betwen what he paid and the lesser amount charged 
to the favored shipper. But the Hnglish Act con- 
tained no provision similar to Section 8 of the Inter- 
state Commerce Act. 


Furthermore, the decision in Penn. R. R. Co. v. 
International Coal Co., supra, was based upon the 
law that the carrier was not lawfully entitled to 
charge a lower rate than the rate published in its 
tariff. By the Interstate Commerce Act the carrier 
is forbidden to charge more or less than the rate 
specified in its tariffs, whereas the Act of Parliament 
contained no such provision. Therefore the English 
courts in Great Western Ry. Co. v. Sutton, supra, 
held, in effect, that the lower rate accorded to the 
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favored shipper was the lawful rate. Having held 
that such lower rate was the lawful rate, it followed 
that any charge in excess of such rate was extor- 
tionate and recoverable in an action for money had 
and received. This is clearly pointed out by the 
Supreme Court in Penn. R. R. Company v. Inter- 
national Coal Co., supra, where the Court, at page 
202, said: 


“The Act of Parliament did not require the 
carrier to maintam tts published tariff but made 
the lowest rate the lawful rate. Anything in 
excess of such lowest rate was extortion, and 
might be recovered in an action at law as for an 
overcharge. Denaby v. Manchester Ry., L. R. 
1i App. Cases 97, 116. But the English courts 
make a clear distinction between overcharge 
and damages, and the same is true under the 
Commerce Act. For if the plaintiff here had 
been required to pay more than the tariff rate 
it could have recovered the excess, not as dam- 
ages but as overcharge, and while one count of 
the complaint asserted a claim of this nature, 
the proof did not justify a verdict thereon, for 
the plaintiff admitted that it had only paid the 
lawful rates named in the tariff. Of course, no 
part of such payment of lawful rates can be 
treated as an overcharge or as an extortion.” 


And herein lies the chief distinction between the 
right of the plaintiff here and the right of the 
plaintiff in the International Coal Company case, 
supra. The tariff rate paid by the plaintiff in the 
International Coal Company case was the lawful 
vate; but the rate charged the plaintiff in this case. 
was not the lawful rate, because expressly made 
unlauful by the Constitution. In the International 
Coal Co. case, supra, the plaintiff sought to recover 
the difference between the lawful rate which it 
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paid and the unlawful rate charged another shipper. 
The plaintiff here was not secking to recover the 
difference between a lawful rate which he paid and 
an unlawful rate paid by another person, but was: 
secking to recover the difference between the unlaw- 
ful rate which he paid and the lawful rate whiele 
should have been charged. 


In the case of the Pennsylvania R. R. Co. v. Inter- 
national Coal Co., 230 U. S. 184, supra, the Supreme 
Court held that the giving of an unlawful rebate to 
one shipper did not fix the measure of the plaintiff’s 
damage at the difference between the unlawfully low 
rate accorded the favored shipper and the lawful rate 
pad by plaintiff. 


But in the case at bar, the assignors of defendant 
in error were charged an unlawful rate. The com- 
plaint alleges the facts showing the difference be- 
tween the unlawful rate which was charged and the 
lawful rate which should have been charged. The 
damage to the assignors of defendant in error re- 
sulted as a matter of law. Both the fact and measure 
of damage conclusively resulted from the facts 
pleaded in the complaint and admitted by the 
answer. 


We have shown ante that the statutes of 1909 and 
1911 made discrimination unlawful and conferred a 
right of action upon any person damaged by discrim- 
ination. We have also shown that the charging of 
more for the shorter than for the longer distance was 
cliscrimination. 


But the statutory right of action exists here wholly 
independent of the provisions of the statutes of 1909 
and 1911 prohibiting discrimination. Both statutes 
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forlid a carrier to charge more than the lawful tariff 
rate. When the plaintiff published in its tariff the 
lowcr rate for the longer distance that lower rate 
became the maximum rate which it could lawfully 
charge to intermediate points. The lower published 
rate to the more distant point was the tariff rate for 
all intermediate points, and when the plaintiff in 
error charged a greater sum than the published rate 
for the longer distance it charged im excess of the 
tariff rate for the shorter distance, thereby violating 
the express prohibitions of the Acts of 1909 and 1911 
against charging more than the published rate. 


The Constitution as it now exists provides that no 
carrier shall charge more for a long haul than it 
charges for the sum of the intermediate hauls. If, 
for example, the published tanff vate from San 
Francisco to Bakersfield on a given commodity was 
40 cents per hundred pounds, and the rate from San 
Francisco to Fresno was 20 cents, and the rate from 
Fresno to Bakersfield 10 cents, the lawful tariff rate 
to Bakersfield would be 30 cents and not 40 cents. 
The courts and the railroad commissions have uni- 
formly so construed tariffs hwhere such a statute 
existed. The situation is precisely analogous to that 
arising under the provisions of the Constitution 
preseribing that property shall be transported for 
the shorter distance at charges not exceeding those 
made for the longer distance. 


Under the fifth head of this brief, where the con- 
tention of plaintiff in error that, as to the causes of 
action which accrued after October 10, 1911, ‘the 
Comission granted permission to charge more for 
the shorter distance is replied to, we shall refer to 
the various orders of the Commission made after 
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the amendment to the Constitution. Although the 
Commission unquestionably entertained an erroneous 
view of its powers under this amendment, its views 
in relation to the effect of the published rate to the 
long haul point are unquestionably correct. By its 
order of January 16, 1912, appearing at pages 425 
and 426 of the Record, it is provided: 


“As to any rate or fare as to which neither such 
schedule nor such application has been filed with 
this Commission by said date, the provisions of 
said Section 21, Article XIT, of the Constitution 
will at once become operative, and the lower rate 
or fare for a longer distance will become the 
maxzvmwm rate or fare for all intermediate points 
on the same line or route for movements in the 
same direction, the shorter haul being included 
within the longer distance, and the aggregate of 
the intermediate rates or fares will become the 
through rate or fare in cases in which the through 
rate or fare is now in excess of the aggregate of 
the intermediate rates or fares.”’ 


Plaintiff in error seems to have some not well 
defined idea that the complaint does not state facts 
from which damage will be inferred as a matter of 
law because ‘‘most of the assignors of the defendant 
in error seem to be mercantile firms which have prob- 
ably passed on the so-called excessive charge to their 
customers. It is also said that the Interstate Com- 
merce Commission has held ‘‘that the doctrine of 
reparation does not obtain in such a case where the 
charge has been passed on to others by the person 
paying it, and where such person has not shown any 
damage to himself.”’ 


If plaintiff in error means to contend that the 
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owner of property who pays an unlawful charge for 
its transportation is not entitled to recover damages 
for the exaction of such charges unless he can show 
that he did not ‘‘pass on’’ the charge to his customers 
then the plaintiff in error has been laboring under a 
very serious misapprehension of the law. The Inter- 
state Commerce Commission in numerous cases has 
held directly to the contrary. In Burgess v. Trans- 
continental Freight Bureau, 13 I. C. C. 688, 679, the 
Commission in replying to the contention of the car- 
rier that the complainant was not damaged ‘‘ because 
the advance in the freight rate had been added to the 
price paid by the customer,’’ said: 


“Tt is impossible to say, therefore, to what 
extent these complainants may have been actu- 
ally damaged by the advance in this rate, if the 
word ‘damage’ 1s to be interpreted and applied 
as claimed by the defendants. 


“Such is not, in our opinion, the proper mean- 
ing of this term. These complainants were ship- 
pers of hardwood lumber to this destination and 
they were entitled to a reasonable rate from the 
defendants for the service of transportation. An 
unreasonable rate was, m fact, exacted. They 
were thereby deprived of a legal right and the 
measure of their damage is the difference be- 
tween the rate to which they were entitled anal 
the rate which they were compelled to pay. If 
complainants were obliged to follow every trans- 
action to its ultimate result and to trace out the 
exact commercial effect of the freight rate paid, 
it would never be possible to show damages with 
sufficient accuracy to justify giving them. Cer- 
tainly these defendants are not entitled to this 
money which they have taken from the complain- 
ants, and they ought not to be heard to say that 
they should not be required to refund this amount 
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because the complainants themselves may have 
obtained some portion of this sum from the con- 
sumer of the commodity.” 


nia clom was. Co. 17 i. ©. ©. 25, 255, the 
Commission said: 


‘The defendants further contend that the com- 
plainants herein have not shown that they were 
damaged. Jé is well settled that reparation in 
any given case ts due the person who has been 
required to pay an unlawful charge as the price 
of transportation. The shipper who has been 
charged an unlawful rate and who ts the owner 
of goods transported is entitled to repayment 
without the imposition of the impossible tash 
upon the Commission of ascertaining the ultimate 
profits aceruing from the business of the shipper. 
Moreover, the owner of the freight who has been 
required to pay an unreasonable rate is entitled, 
upon proper conplaint and showing, to repara- 
tion trrespective of the profits accruing from his 
business.” 


In Michigan Hardwood Mfrs. Assn. v. Freight 
Bureau, 27 I. C. C. 32, 39 (decided May 6, 1913), 
the Interstate Commerce Commission said: 


“The defendants urge that, inasmuch as the 
complainants tnereased the price of thetr lumber 
by the amount of the increase in the trans porta- 
tion charge, they have suffered no damage. 


‘With respect to the practical aspect of this 
claim it may be said: 


“There is no fixed mill price for this lumber, 
nor does the manufacturer always obtain the 
price which he quotes. While, therefore, these 
complainants may have attempted to imerease 
their price upon the Pacific Coast by the anount 
of the advance in the freight rate, it is by no 
means certain that they obtained wn all cases, nor 
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im any case, the full price at the mill which they 
otherwise would. While it may be that some 
portion of this advance was a most mstances 
added to the price obtained for the lunber, it is 
probable that the full amount of the advance was 
seldom recouped. It mast be evident that where 
there ts no established price at the mill tt would 
be impossible to determine the amount of damage 
to which the complainants would be entitled upon 
this basis. 


‘The profit which a lumber manufacturer 
makes depends not only upon his profit per 1,000 
feet, but also upon the number of thousand feet 
which he sells. The hardwood lumber which is 
consumed upon the Pacific Coast is brought in 
from foreign countries as well as from the east. 
An advance of $4 per 1,000 feet would certainly 
tend to limit the sales of the eastern producer as 
compared with his foreign competitor. Assum- 
ing, therefore, that an advance equal to the in- 
crease in the freight rate was charged, the num- 
ber of sales might have declined so that the total 
profit to the shipper was very much less than it 
otherwise would have been. Hvidently the com- 
plamants’ damages could not be assessed upon 
any such speculative basis. * * * We find that 
these complainants have been compelled to pay 
a rate of 85 cents, that this rate ought not to have 
exceeded 80 cents and that the complainants have 
been damaged by that amount which the defend- 
ants have unlawfully exacted from them.”’ 


There are 120 causes of action stated in the com- 
plaint. One hundred and two of these are on behalf 
of the owners of the goods transported. The other 
eighteen (viz. Nos. 58 to 65, inclusive, 68 to 74, inclu- 
sive, and 86, 87 and 88) are on behalf on shippers 
who paid the unlawful charges. In these eighteen 
causes of action it is not alleged that the assignors of 
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plaintiff were the owners of the goods transported. 
As to these eighteen causes of action, therefore, the 
complaint may not allege facts sufficient to state a 
cause of action under the statute. As to the other 
102 causes of action, however, facts are alleged which 
show that plaintiff’s assignors were the owners of 
the property transported. In these causes of action 
it is alleged that plaintiff’s assignors were the con- 
signors of the property, which is equivalent to an 
allegation of ownership, as ‘the consignee ts pre- 
sumed to be the owner of the property transported. 


Fitzhugh v. Wiman, 9 N. Y. 559. 
Hardy v. Monroe, 127 Mass. 64. 


Cleveland, etc., Ry. Co. v. Moline Plow Co., 41 
N. E. 480 (Ind.). 


Pennsylvania, etc., Co. v. Poor, 3 N. BH, 253 
(Ind.). 


Hutchinson on Carriers (3rd ed.), Sees. 1320, 
ilo, 735, 1904, 1317. 


Plaintiff in error contends (page 92) that not only 
is there an ‘‘absence of any statutory theory’’ for 
the recovery of the damages resulting from the over- 
charge, but that the railroad statutes ‘‘have effec- 
tively foreclosed any claim that may be made by the 
defendant in error that it is relying upon the com- 
mon law lability or a common law right of action.”’ 


It is very clear that the statutory provisions 
quoted above conferring a right of action upon the 
person damaged by a violation of the provisions of the 
act did not abrogate any common law right of action 
which existed independent of the statutes. As 
pointed out in Texas & Pacific v. Abilene Oil Co., 
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204 U. 8S. 526, and Robinson v. B. & O. R. R. Co., 
222 U. 8. 506, the only common law rights which 
were abrogated by the Interstate Commerce Act 
were such rights whose continued existence was incon- 
sistent with the provisions of the Statute. At com- 
mon law a shipper who paid an unreasonably high 
charge was entitled to maintain an action at law to 
recover the excess over a reasonable charge. In the 
above mentioned cases it was contended that such 
common law right still existed notwithstanding Con- 
gress had created a tribunal for the very purpose of 
determining whether a given rate was reasonable or 
not. The Supreme Court held that this common law 
right was abrogated by the provisions of the statute, 
but expressly recognized the existence of all prior 
common law rights not necessarily inconsistent with 
the statute. 


At common law, a person who paid an unlawful 
charge to secure the transportation of PIOpSLpY was 
entitled to recover the excess over a, 
charge. It was immaterial whether or not he was the 
owner of the property transported. This common 
law right is entirely consistent with our railroad stat- 
utes. In the case of Penn. R. R. Co. v. International 
Coal Co., 230 U. 8S. 184, supra, the Supreme Court 
said: 


‘The English courts make a clear distinction 
between overcharges and damages, and the same 
is true under the Commerce Act. For if the 
plaintiff here had been required to pay more than 
the tariff rate it could have recovered the excess, 
not as damages but as an overcharge, and while 
one count of the complaint asserted a claim of 
this nature, the proof did not justify a verdict 
thereon, for the plaintiff admitted it had only 
paid the lawful rates named in the tariff.”’ 
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Of course it is clear that the charging of more than 
the lawful rate entitles the owner of property who 
pays the same to damages under Section 8 of the In- 
terstate Commerce Act and the corresponding sec- 
tions of our statutes. Such person has a common law 
right and (if he is the owner of the property trans- 
ported) also a right of action for damages under the 
statute. 


Like the Interstate Commerce ct, neither the 
Statutes of 1909, 1911, nor the Public Utilities Act 
abrogate any common law right whose continued 
existence is not repugnant to the provisions of the 
statutes. 


Moreover, as the Constitution fixed as the charge 
for the shorter haul the lesser charge made for the 
longer haul, and as it results from such provision of 
the Constitution that a shipper who was required to 
pay more has the right to recover the excess over the 
lawful charge, it would have been beyond the power 
of the Legislature to abrogate such right. It is clear 
that the Legislature has no power to take away or 
impair a right expressly or impliedly given by the 
Constitution. 


As such right necessarily resulted from the Consti- 
tutional provision, the Legislature would not have had 
the power to impair it or to change the construction 
of the Constitution. It undoubtedly had the power to 
add other rights, but not to impair those resulting 
from the corstruction of the organic law. _ 


84 


4. THAT IT ISWHOLLY IMMATERIAL WHETHER 
FORMAL PROTEST WAS MADE AT THE 
TIME OF THE PAYMENT OF THE ILLEGAL 
CHARGES. 


Plaintiff in error contends that the Court erred in 
over-ruling the demurrer to the tenth separate de- 
fense, which alleged that the assignors of defendant 
in error paid the charges complained of without pro- 
test. 


There are three answers to this contention. These 
are: 


(a) That a formal protest was wholly unnec- 
essary as at common law charges paid by the con- 
signor in order to secure the transportation of 
property or by the consignee wm order to obtain 
possession of property transported are not vol- 
untarily pard. 


(b) The common law rule that payments 
made to a common carrier should be involun- 
tary mm order to entitle the person paying the 
same to recover is wholly inconsistent with the 
provisions of the Statute of 1909, the Statute of 
1911, and the Public Utilities Act prohibiting 
discrimination and preferences of all kinds. 


(c) That this is a statutory action brought in 
pursuance of the provistons of the Statute of 
1909, the Statute of 1911, and the Public Utilities 
Act, and it 1s wholly «immaterial, therefore, 
whether the payments were voluntarily made or 
not. 

(a) That a formal protest was wholly un- 
necessary aS at common law charges paid by 


the consignor in order to secure the transpor- 
tation of property or by the consignee in order 


oO 


85 


to obtain the possession of property transported 
are not voluntarily paid. 


In support of the contention that a formal protest 
was necessary, plaintiff in error cites Brumagin v. 
Tillinghast, 18 Cal. 269, and Killmer v.N. Y.C. R. R. 
Co., 100 N. Y. 395. 


In 102 of the causes of action stated in the com- 
plaint, it is alleged (Paragraph IV), ‘‘that in order 
to obtain the possession and delivery of said prop- 
erty so transported by said defendant, and at the time 
of the delivery of said property to plaintiff’s assignor 
said plaintiff’s assignor was compelled to pay the 
said charges demanded by defendant.’’ By Para- 
graph IT of the Answer (Record p. 334) it is admitted 
that defendant ‘‘would not have delivered said prop- 
erty to plaintiff’s assignors tf said charges demanded 
by defendant had not been paid.’’ In these 102 causes 
of action the assignors of defendant in error were 
consignees of the property transported. In eighteen 
of the 120 causes of action it is stated in the complaint 
and admitted by the answer that defendant would 
not have transported the property if the charges de- 
manded had not been paid (Answer Paragraph IV, 
Record p. 335). In these eighteen causes of action 
plaintiff’s assignors were consignors. 


In Heiserman v. Burlington, etc., Ry. Co., 18 N. W. 
903 (Iowa), which was an action against a railroad 
company to recover excessive charges, the Supreme 
Court of Iowa said: 


“Nor need the plaintiff, in a case brought to 
enforce such an obligation show objection or pro- 
test prior to the payment in excess of reasonable 
compensation. These rules are founded upon the 
consideration that railroad companies are public 
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carriers, and those who employ them are in their 
power, and must bow to the rod of authority 
which they hold over consignors and consignees 
of property transported by them. If the con- 
signor refuses to pay or contract to pay the 
charges fixed by the railroad company, his goods 
will not be carried; or, if the consignee refuses to 
make the payment demanded, the goods will not 
be delivered. In both cases great loss and even 
destruction of profitable business will result. If 
railroad companies should be held free from la- 
bility for excessive charges the whole business of 
the country would be subject to unjust exactions 
resulting in oppression to citizens and destructive 
to useful and profitable business. The law does 
not require objection or protest to the payment 
of unjust charges, for the reasons they would be 
vain, being addressed to those who occupy the 
commanding position of power to endorse obedi- 
ence to their requrements. Kor another reason 
they are not required. Those who do business with 
railroads never come in contact with the officers 
who possess authority to fix or abate rates of 
charges; indeed, they usually hardly know their 

names or where to find them. Their places of 
business are usually in cities distant from points 
where much of the property 1s received for trans- 
portation. If the consignee should be required 
to make objection or protest to these officials, 
delays would follow, resulting in loss, and, in case 
of the shipment of some kinds of perishable prop- 
erty, in its decay. These considerations take the 
case from the operation of the familiar rule 
which forbids recovery on account of payments 
voluntarily made without objection or protest. 
This rule does not apply to cases of compulsory 
payments, and does not require objection and 
protest where they would be unavailing and vain. 
The doctrines we have expressed are supported 
by the following authorities: Chicago and A. 
Ry. Co. v. Coal Co., 79 Ill. 121; Mobile & M. Ry. 
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Co. v. Steiner, 61 Ala. 559; Parker v. G. W. Ry. 
Co., 7 Man. & G. 253; Harmony v. Bingham, 12 
N. Y. 99; Chandler v. Sanger, 114 Mass. 364; 
Stephan v. Daniels, 27 Ohio 527; Robinson v. 
Ezzell, 72 N. C. 231; Carew v. Rutherford, 106 
Mass. 1; Lafayette & I. Ry. Co. v. Pattison, 41 
Ind. 312; Philanthropic Building Ass’n v. Me- 
Knight, 35 P. St. 470; Wood v. Lake, 13 Wis. 84; 
Wheaton v. Hibbard, 20 Johns 290; Thomas v. 
Shoemaker, 6 Watts & S. 179; Palmer v. Lord, 6 
Johns Ch. 95; State Bank v. Ensminger, 7 
Blackf. 105.”’ 


In the above case no protest was made and the 
carrier averred that plaintiff ‘knowingly, voluntarily 
and willingly’’ paid the charges. 


Mobile v. Stemer, 61 Ala. 571, was an action in prin- 
ciple identical with the case at bar. The Statute of 
Alabama provided that a railroad should not charge 
for an intermediate haul charges exceeding by more 
than 50 per cent the charge for the long haul. In 
holding that a person who made payments exceeding 
by more than 50 per cent the charge for the long haul 
was entitled to recover the excess, the Supreme Court 
of Alabama said: 


“We have shown above that any demand and 
payment of charges for transportation of local 
freight, above fifty per cent increase on the rate 
of the same description of freight over the whole 
line of the railroad, is excessive and wlegal. It is 
in positive disregard and violation of the man- 
date of the law. It is contended for appellant, 
first, that inasmuch as the statute has declared 
the rate of tolls, and has given a penalty for its 
violation, this remedy is exclusive, and none 
other can be resorted to. Second, that the pay- 
ments were voluntarily made, and therefore can 
not be recovered back. We do not think there is 
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anything in either of these objections. In regard 
to the first, any violation of a statute or disregard 
of a statutory duty by which another suffers a 
pecuniary loss, gives to the injured party a right 
of action for damages sustained. Satterfield, 
Ex’y of Grey v. Mobile Trade Co., 55 Ala. 387 
(28 Am. Rep. 729). And where the wrong con- 
sists in the unauthorized demand of money and 
its payment under such unauthorized demand, 
this is money had and received by the demand- 
ant for the use and benefit of the payer, unless 
the ease falls within the principle of money vol- 
untarily paid; and a count for money had and 
received is sufficient for its recovery. The second 
objection. Railroads have so expedited and 
cheapened travel and transportation; have so 
driven from their domain all competing modes 
of transportation, that the public is left no disere- 
tion but to employ them, or suffer irreparable 
injury in this age of steam and electricity. They 
have established rates of charges, and these the 
shipper must pay, or forego their facilities and 
benefits. Zo object or protest would be an idle 
waste of words. The law looks to the substance 
of things and does not require useless forms or 
ceremonies. The corporation and the shipper are 
in no sense on equal terms, and money thus pard 
to obtain a necessary service, is not voluntarily 
paid, as the law interprets that phrase. In the 
case of the Chicago and Alton Railroad Co. v. the 
C. V.& W. Coal Co., 79 Til. 121, the Court in reply 
to the objections that the money was voluntarily 
paid, said: ‘It can hardly be said these enhanced 
charges were voluntarily paid by the appellees. 
It was a ease of life or death with them, as they 
had no other means of conveying their coals to 
the markets offered by the Illinois Central, and 
were bound to accede to any terms appellants 
might impose. They were under a sort of moral 
duress, by submitting to which appellants have 
received money from them which in equity and 
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good conscience they ought not to retain.’ The 
ease of Parker v. G. Wes. R. R. Co., T Man. & Gr. 
253, as a suit by a shipper to recover back exces- 
sive charges paid the railroad. It was objected 
that the payment was voluntary. The Court, C. 
J. Tindall, said: ‘We are of opinion that the 
payments were not voluntary. They were made 
in order to induce the company to do that which 
they were bound to do without them; and for the 
refusal to do which an action on the case might 
have been maintained.’ The case was assumpsit 
for money had and received, and the Court ruled 
that the action was well brought. To the same 
effect are the following authorities: 2 Greenl. Ev. 
See. 121; Colwell v. Peden, 3 Watts 327; Har- 
mony v. Bingham, 12 N. Y. 99 (62 Am. Rep. 
142); Bos. & S. Glass Co. v. City of Boston, 4 
Mete. 181; Chandler v. Sanger, 114 Mass. 364 (19 
Am. Rep. 367); Stephan v. Daniels, 27 Ohio St. 
527; Tuttle v. Everett, 51 Miss 27 (Am. Rep. 
622); Howe v. State, 53 Miss, 57; Robinson v. 
Ezzell, 72 N. C. 231; First National Bank v. Wat- 
kins, 21 Mich. 483; Atwell v. Zeluff, 26 Mich. 188; 
Mckee v. Campbell, 27 Mich. 497; Carew v. 
Rutherford, 106 Mass. 1 (18 Am. Rep. 287); Z. 
& I. Railroad Co. v. Pattison, 41 Ind. 312.”’ 


Quotations from other decisions to the same general 
effect as the above could be multiplied, but that is 
unnecessary. 


The case of Killmer v. R. R., 100 N. Y. 395, cited 
by plaintiff in error stands practically alone and is 
contrary to the great weight of authority. 


Moreover, the Killmer case involved the payment 
of tariff charges which the plaintiff claimed were 
unlawful because unreasonably high. Prima facie 


at least they were lawful. Here, however, the charges 
paid were in violation of a plain constitutional pro- 
vision. 
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In Hardawayv. So. Ry., 738. E. 1020 CS. C.), cited 
by defendant, the payments were not made before the 
goods were delivered. 


The case of Hanford Gas & Power Co. v. Hanford, 
163 Cal. 108, did not involve the payment of freight 
charges to a common earrier and can have no applica- 
tion to the case at bar. 


Plaintiff in error states that ‘‘it does not appear 
that the assignors of defendant in error had any in- 
terest whatever in the goods on which the freightage 
was demanded.’’ 


In 102 out of the 120 causes of action the assignors 
of defendant in error were the consignees of the prop- 
erty transported and are presumed to be the owners 
thereof. The authorities to this effect are cited under 
the preceding head of this brief at page 81. As to 
such of the assignors of defendant in error who were 
consignors, the allegations of the complaint show that 
they were in possession of the property and that they 
delivered it to plaintiff in error for transportation. 
Plaintiff in error was under the legal obligation to 
transport such property at the lawful rate and if 
plaintiff’s assignors were required to have any ‘‘in- 
terest’’ in the property in order to recover the ex- 
cessive charge it may be said that their possession 
constituted a sufficient interest. It has never been 
held by any court, however, that it was incumbent 
upon such person to allege or prove that he had an 
interest in the property transported. 


(b) The common law rule that payments 
made to a common carrier should be involun- 
tary in order to entitle the person paying the 
same to recover is wholly inconsistent with the 
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provisions of the Statute of 1909, the Statute cf 
191i and the Public Utilities Act prohibiting dis- 
crimination and preferences of ail kinds. 


The Interstate Conmerce Commission has held that 
the Interstate Commerce Act (which for all practical 
purposes ts identical with our statutes) abrogated the 
common law requirement that a payment of wirlaw- 
ful freight to a carrer should be compulsory in order 
to entitle the person making the payment to recover. 


The Supreme Court of the United States in many 
cases, and particularly in the case of A. J. Phillips 
Co.v. G.T. W. Co., 35 U.S. Sup. Ct. Rep. 444 (ad- 
vance sheets), has so construed the interstate Com- 
merce Act as to leave no doubt that when and if the 
question comes before that court for decision it will 
hold that unlawful payments, whether voluntary or 
involuntary, may be recovered. 


Before quoting from these decisions, we shall quote 
the sections of the Interstate Commerce Act bearing 
upon this matter. Section 2 of the act is as follows: 


“Sec. 2. That if any common earrier subject 
to the provisions of this act shall, directly or 
indirectly, by any special rate, rebate, drawback, 
or other device, charge, demand, collect, or re- 
ceive from any person or persons a greater or 
less compensation for any service rendered, or 
to be rendered, in the transportation of passen- 
gers or property, subject to the provisions of this 
act, than it charges, demands, collects, or receives 
from any other person or persons for doing for 
him or them a like and contemporaneous se1'vice 
in the transportation of a like kind of traffic, 
under substantially similar circumstances and 
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conditions, such common carrier shall be deemed 
guilty of unjust discrimination, which is hereby 
prohibited and declared to be unlawful.”’ 


Section 3 (in part) is as follows: 


“See. 3. That it shall be unlawful for any 
common carrier subject to the provisions of this 
act to make or give any undue or unreasonable 
preference or advantage to any particular per- 
son, company, firm, corporation, or locality, or 
any particular description of traffic, in any re- 
spect whatsoever, or to subject any particular 
person, company, firm, corporation, or locality, 
or any particular description of traffic, to any 
undue or unreasonable prejudice or disadvantage 
in any respect whatsoever.”’ 


The foregoing are the provisions of the Interstate 
Commerce Act prohibiting discrimination or favor- 
itism by any device whatsoever. As we shall here- 
after see our statutes contain almost identical pro- 
visions. 


In Baer Bros. v. MP. hy. Co., 13 I. C. C. Rep. 339, 
which was an application to the Interstate Commerce 
Commission to recover damages for the exaction of 
an unreasonably high rate, the Commission, with 
reference to the claim that the payments were made 
without protest, said: 


‘‘The Supreme Court of the United States has 
held that the reasonableness of railway charges 
where the question of reparation is involved 
must be first passed upon by this Commission, 
and this decision rests largely upon the ground 
that in no other way can the Act to regulate 
commerce be applied as to prevent confusion and 
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ervoss discrimination between shippers. Texas & 
Pac. Ry. Co. v. Abilene Cotton Owl Co., 204 U.S. 
426. If it should be finally determined that a 
protest must be made at the time of payment of 
the freight money im each case, the result would 
be the grossest discrimination. A shipper pay- 
ing under protest without the knowledge of other 
shippers might thus obtaim the right to recover 
these charges while all other persons were de- 
barred from that privilege during the period 
covered by the protest.’ 


In So. Pine Lbr. Co. v. So. Ry. Co., 14 1. C. C. Rep. 
197, the Commission in overruling the contention that 
the claimant was not entitled to recover for the rea- 
son that no protest was made said: 


‘‘Tt is also manifest that to sustain this con- 
tention would be to open the way to the grossest 
discriminations, to prevent which is one of the 
leading purposes of the Act to Regulate Com- 
miehCes ” 


Both of these cases were proceedings before the 
Commission to recover excessive charges, the com- 
plaints maintaining that the charges were unlawful 
because unreasonably high. 


Under Section 9 of the Act, a person who is re- 
quired to pay unlawful rates must elect whether he 
will proceed before the Commission or in the courts. 


But it is most apparent that the reasoning of the 
Commission applies equally to all unlawful charges 
exacted by a carrier and that the same discrimination 
would result whether the charges sought to be recov- 
ered were contrary to the provision of the Act requir- 
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ing all charges to be reasonable or contrary to the 
long and short haul clause contained in Section 4 of 
the Act, or contrary to the prohibition against charg- 
ing more than the tariff rate. 


The Act could not possibly be construed to mean 
that a shipper who voluntarily paid an unreasonable 
charge had the same right of recovery as one who 
paid it under compulsion, but that a shipper who vol- 
untarily paid charges in excess of the tariff rate 
could not recover while his neighbor who paid under 
protest (or as a condition to receiving his goods) 
could recover. The gross discrimination referred to 
by the Interstate Commerce Commission would exist 
equally in both eases. 


Although the Commission did not expressly hold 
that it was immaterial whether the payment was vol- 
untary or not such must be the effect of its decisions. 
The only purpose of a protest (in cases where it is 
required) is to rebut the presumption that the pay- 
ment was voluntary. In effect, therefore, the Com- 
mission held that it was immaterial whether the pay- 
ment was voluntary or involuntary as to deny a re- 
covery in the one case and to permit it in the other 
would result in gross discrimination. 


The Interstate Commerce Commission did not in 
1eplying to the contention of the carrier that the 
payments were made without protest make the same 
answer that the courts have made in similar cases, 
viz.: ‘‘A protest is unnecessary as it would have 
been idle and the payment was involuntary never- 
theless’’ but they replied (having in view the pro- 
visions of the Act prohibiting discrimination and 
preferences of all kinds) in effect as follows: ‘‘To 
hold a payment of unlawful charges not recoverable 
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because voluntarily made and one recoverable be- 
cause involuntary would result in gross diserimina- 
tion, hence all payments made contrary to provisions 
of the Act are recoverable whether voluntary or in- 
voluntary.’’ 


In the very late case of A. J. Phillips Co. v. G. T. 
W. Co., 35 U.S. Sup. Ct. Rep. 444 (advance sheets) 
supra, the Supreme Court held that a carrier could 
not waive the statute of limitations in favor of one 
shipper and plead it against another. In so holding, 
the Supreme Court said: 


‘‘Under such a statute (the court refers to the 
statute of limitations contained in See. 16 of the 
Interstate Commerce Act) the lapse of time not 
only bars the remedy, but destroys the liability 
(Finn v. Umted States, 123 U.S. 227, 232, 31 L. 
ed. 128, 130, 8 Sup. Ct. Rep. 82), whether com- 
plaint is filed with the Commission or suit is 
brought in a court of competent jurisdiction. 
This will more distinetly appear by considering 
the requirements of wruiformity which, in this, as 
in so many other instanees, must be borne in 
mind in construing the commerce aet. The obh- 
gation of the carrier to adhere to the legal rate, 
to refund only what is permitted by law, and to 
treat all shippers alike, would have made it alle- 
gal for the earriers, either by silence or by express 
waiver, to preserve to the Phillips Company «a 
rate of action which the statute required should 
be asserted within a fixed period. To have one 
period of limitation where the complaint is filed 
before the Commission, and the varying periods 
of limitation of the different states, where a suit 
was brought in a court of competent jurisdiction ; 
or to permit a railroad company to plead the 
statute of limitations as against some, and to 
weve tt as against others, would be to prefer some 
and discriminate against others, in violation of 
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the terms of the commerce act, which forbids all 
devices by which such results may be accom- 
plished. The prohibitions of the statute against 
unjust discrimination relate not only to inequal- 
ity of charges and inequality of facilities, but 
also to the giving of preferences by means of 
consent judgments, or the waiver of defenses 
open to the carrier. The railroad company there- 
fore was bound to claim the benefit of the statute 
here, and could do so here by general demurrer.”’ 


If our statutes permitted a carrier to plead that a 
payment of unlawful freight charges was made after 
the goods were delivered and was therefore volun- 
tary a carrier would be in a position to plead such 
defense as against one shipper who paid an unlawful 
charge and to fail to plead it as against another who 
paid such a charge thereby destroying the equality 
of treatment which the statutes require in precisely 
the manner described by the United States Supreme 
Court in the Phillips Case. This decision holds that 
the obligation to charge and recewe the lawful rate 
7s a mutual one which neither the carrier nor the 
shipper can avoid and that the carrier will not be 
permitted to refund to one shipper and refuse to re- 
fund to another. Itis wholly immaterial by what de- 
vice the discrimination is practiced. If one shipper 
through.alertness saw to it that his payments were 
‘involuntary’? and was permitted to recover, while 
another who was negligent and made the payment 
‘voluntarily’? (as for example by taking delivery 
the day before the payment was made) was denied 
the right to recover it is clear that one of the cardinal 
purposes of the Act would be subverted. 


That common law rules and rights which are in- 
consistent with the Interstate Commerce Act are im- 
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pliedly abrogated thereby was held by the United 
States Supreme Court in the case of Texas & P. Ry. 
Co. v. Abilene Oil Co., 204 U. S. 426, 486. In that 
case the plaintiff insisted that the common law right 
to recover by action at law the excess over a reason- 
able charge was not abrogated by the Interstate Com- 
merce Act. In holding to the contrary the Supreme 
Court, after referring to the principle that at com- 
mon law such right existed, said (pg. 436) : 


‘*As the right to recover, which the court be- 
low sustained, was clearly within the principles 
just stated, and as it is conceded that the act to 
regulate commerce did not in so many words ab- 
rogate such right, it follows that the contention 
that the right was taken away by the act to reg- 
ulate commerce rests upon the proposition that 
such result was accomplished by implication. In 
testing the correctness of this proposition we 
concede that we must be guided by the principle 
that repeals by implication are not favored, and 
indeed that a statute will not be construed as tak- 
ing away a common law right existing at the date 
of its enactment, unless that result is impera- 
tively required; that is to say, unless it be found 
that the pre-existing right is so repugnant to the 
statute that the survival of such right would in 
effect deprive the subsequent statute of its effi- 
cacy: im other words, render its provisions nug- 
atory.”’ 


Further the Supreme Court said (pg. 441): 


‘Equally obvious is it that the existence of 
such a power in the courts, independent of prior 
action by the Commission, would lead to favorit- 
ism, to the enforcement of one rate in one juris- 
diction and a different one in another, would 
destroy the prohibitions against preferences and 
discrimination, and afford, moreover, a ready 
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means by which, through collusive proceedings, 
the wrongs which the statute was intended to 
remedy could be successfully inflreted.’’ 


So in the case of Robinson v. B. dO. R. R. Co., 222 
U.S. 506, 510, the Supreme Court in deciding a case 
involving the same question decided in Texas & Pa- 
cific Ry. Co. v. Abilene Oil Co., supra, said: 


‘*And this is so, because the existence and ex- 
ercise of a right to maintain an action of that 
eharacter (the commen law action to recover the 
excess cver a reasonable charge, in the absence 
of such an investigation and order, would be re- 
pugnant to the declared rule that a rate estab- 
lished in the mode prescribed should be deemed 
the legal rate and obligatory alike upon carrier 
and shipper until changed in the manner pro- 
vided, would be in derogation of the power ex- 
pressly delegated to the Commission, and would 
be destructive of the uniformity and equality 
which the Act was designed to secure.”’ 


As we have already seen the causes of action in the 
complaint herein accrued under three different acts 
of the legislature. The earliest ones accrued under 
the Act of 1909 (Stats. 1909 :499), the later ones un- 
der the Act of 1911 (Stats. 1911:13) and the latest 
under the Public Utilities Act (Extra Session 1911: 
18). All of these acts msofar as they relate to the 
prohibition of discrimination and preferences con- 
tam provisions practically identical with the Inter- 
state Commerce Act. 


These provisions of the statutes of 1909 and 1911 
are quoted at pages 59 et seq. of this brief. The 
provisions of the Public Utilities Act corresponding 
to the provisions of the Interstate Commerce Act are 
contained in Sections 19 and 32. 
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Discrimination is also forbidden by Section 21 of 
Article XII of the Constitution. The general pro- 
hibition against discrimination is the same in the 
section as amended October 10, 1911, as it was before 
such amendment. 


It is very apparent that the common law rule that 
a payment voluntarily made could not be recovered 
ean have no application to the payment of unlawful 
freight charges, as the continued existence of such 
rule is wholly inconsistent with the provisions of our 
railroad statutes enacted to prevent discrimination 
and preferences and to secure equality of treatment 
to all persons transporting property. 


(c) That this is a statutory action brought 
in pursuance of the provisions of the Statute of 
1909, the Statute of 1911 and the Public Utilities 
Act, and it is wholly immaterial, therefore, 
whether the payments were voluntarily made 
or not. 


The statutory provisions authorizing the prosecu- 
tion of this action are referred to and quoted under 
the preceding head of this brief at pages 62 et seq. 
The entire argument appearing at pages 57 to 83, 
supra, is applicable to the matter discussed under 


this subdivision. Unquestionably as far as 102 of the 
causes of action are concerned this is an action for 
damages under the statutes. In 102 of the causes of 
action facts are alleged which show that plaintiff’s 
assignors were the owners of the property trans- 
ported. 


This action is authorized by Section 38 of the Act 
of 1809 (Stats. 1909 :499) by Section 48 of the Act of 
1SiRNe Cotas. Toes and by Section 73 (a) of the 
Pubhe Utilities Act (Extra Session 1911:18). 
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As shown under the preceding head of this brief 
the Acts of 1909 and 1911 prohibit discrimination and 
confer a right of action upon any person damaged by 
discrimination. We have also seen that the charging 
of more for the shorter than for the longer distance 
is a species of discrimination expressly forbidden by 
the Constitution, and that the provisions of these 
Acts prohibiting discrimination or preferences, as 
between persons and places, must be construed to 
prohibit what the Constitution forbids. We have 
also seen that the Public Utilities Act (Sec. 73 (a) ) 
expressly confers a right of action for the violation 
of the Constitution. It also appears that the plaintiff 
in error has violated the provisions of the Acts of 
1909 and 1911 prohibiting the charging of more than 
the tariff rate. This because the lower rate to the 
more distant point published in the tariffs of plain- 
tiff in error became the maximum legal tariff rate to 
the intermediate points. The conclusion is irresist- 
ible that the complaint states a cause of action for 
damages under the statutes and that the measure of 
the damages in conclusively fixed. 


Lhe remedy given by the statutes being a special 
statutory one, it is wholly immaterial whether the 
paynents were voluntarily made or not, as the statu- 
tory liability exists im every case where excessive or 
discriminatory charges are collected. 


In Penn. R. R. Co. v. International Coal Mining 
Co., 173 Fed. 1, 7, the railroad contended that with 
the knowledge that other shippers were obtaining a 
lower rate for the same service, plaintiff nevertheless 
paid the freight without protest. In holding that it 
was immaterial whether the payment was voluntary 
or involuntary, the Cireuit Court of Appeals said: 
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‘“‘Tt is now claimed that the absence of protest 
accompanying payment of freight is fatal to the 
right of action. We are of opinion such is not 
the case. This is not the ordinary case of a suit 
to recover back a sum of money which has been 
mistakenly paid and received, but is one where 
a statute has stamped the receipt of the money as 
unlawful. Thus Section 2 provides: 


‘Such common carrier shall be deemed guilty 
of unjust discrimination, which is hereby pro- 
hibited and declared to be unlawful.’ 


—and creates a statutory right to recover, not of 
the freight paid, but of damages, viz.: 


‘Such common carrier shall be liable to the 
person or persons injured thereby for the full 
amount of damages sustained in consequence 
of any such violation of the provisions of this 
act.’ 


From this it is clear that, Congress having con- 
ferred a statutory right of action, and having 
imposed a lability to action by Section 8 on the 
carrier, who shall ‘do, or cause to be done, or per- 
mit to be done any act, matter or thing in thrs act 
prohibited or declared to be unlawful,’ and we 
may add, having conferred such right of action 
without imposing the precedent condition of pro- 
test, it follows that the courts cannot by con- 
struction impose on the statutory right a condi- 
tion which Congress has not imposed. It fol- 
lows, therefore, that this assignment cannot be 
sustained. This is in harmony with the holding 
of the Supreme Court in United States v. Bank 
of Washington, 6 Pet. 17, 8 L. Ed. 299, where it 
was said: 


‘Where money is wrongfully and illegally 
exacted, it is received without any legal right 
or authority to receive it; and the law, at the 
very time of payment, creates the obligation 
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to refund it. A notice of intention to recover 
back the money does not, even in such eases, 
create the right to recover it back. That re- 
sults from the illegal exaction of it; and the 
notice may serve to rebut the inference that it 
was a voluntary payment or made through 
mistake.’ ”’ 


The above case went to the United States Supreme 
Court. That court held that the Circuit Court of 
Appeals erred in certain particulars and sent the 
ease back to the trial court for a new trial. How- 
ever, the Supreme Court held by implication that the 
foregoing ruling of the Circuit Court of Appeals was 
correct. (Penn. R. R. Co. v. International Coal Co., 
230 Us. 84). 


The ruling of the Cireuit Court of Appeals for the 
Third Cireuit in Penn. R. R. Co. v. International Coal 
Co., supra, was followed in Mitchell Co. v. Penn. R. 
R. Co., 181 Fed. 403, 401. 
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5. THAT THE EVIDENCE SOUGHT TO BE IN- 
TRODUCED BY PLAINTIFF IN ERROR FAILS TO 
SHOW THAT THE RAILROAD COMMISSION RE- 
LIEVED PLAINTIFF IN ERROR FROM THE PRO- 
VISIONS OF SECTION 21 OF ARTICLE XII OF THE 
CONSTITUTION AGAINST CHARGING LESS FOR 
THE LONGER THAN FOR THE SHORTER HAUL. 

This evidence was offered in support of the seventh 
special defense alleged in the answer. That defense 
was as follows (Record pg. 342): 


‘‘Hor a seventh further and separate defense, 
defendant states that as to each and all of the 
shipments referred to in plaintiff’s separately 
stated causes of action, which moved or were 
delivered after October 10, 1911, the Railroad 
Commission of the State of California, pur- 
suant to Section 21, Article X IT, California Con- 
stitution, as amended October 10, 1911, author- 
ized defendant, after investigation, to charge 
more for the shorter distance to the point inter- 
mediate San Francisco and Los Angeles to which 
such shipment was transported than for the 
longer distance in the same divrection.”’ 


‘his defense apphed to the causes of action num- 
ber 86 to 120, inclusive. 


It is not contended by plaintiff in error that the 
evidence offered and rejected supports this defense 
but counsel for plaintiff in error seem to be under 
the impression that it was admissible nevertheless. 
The contention of plaintiff in error is stated at page 
108 of its brief as follows: 

‘That the Commission did pursuant to the 
power given it by the Eshleman Act, Section 15, 
to fix rates, actually make a serics of orders, some 
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of them preceding the filing of petitions for relief 
from the long and short haul clause and some of 
them afterwards, but all of them with the inten- 
tion of preserving the status of the rates then 
being charged by plaintiff in error, until it could 
be determined by the Commission whether, and, 
if so to what extent, it was entitled to relief.’’ 


The first argument made under this head is that the 
reference to the Act of 1911 (Eshleman Act) in Sec- 
tion 22 of Article XII as amended October 10, 1911, 
is some unexplained way made legal the rates which 
plaintiff in error was charging on October 10, 1911, 
although such rates contravened the provisions of 
Section 21 of Article XII as it existed prior to and at 
the time of such amendment. The provisions of the 
amended Section 22 of Article XII referring to the 
Act of 1911 are as follows: 


‘‘The provisions of this section shall not be 
construed to repeal in whole or in part any exist- 
ing law not inconsistent herewith, and the ‘ Rail- 
road Commission Act’ of this State, approved 
February 10, 1911, shall be construed with ref- 
erence to this constitutional provision and any 
other constitutional provision becoming operat- 
ive concurrently herewith. And the said Act 
shall have the same force and effect as if the 
same had been passed after the adoption of this 
provision of the Constitution and of all other 
provisions adopted concurrently herewith, ex- 
cept that the three commissioners referred to in 
said Act shall be held and construed to be five 
commissioners. ”’ 


Plaintiff in error refers to Section 15 of the Act 
of 1911 giving the Commission power to fix rates and 
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also to Section 18 of the Act to the effect that all rates 
established shall remain in effect until changed by 
the Commission. Referring further to the above 
quoted provision of Section 22 of Article XIT plain- 
tiff in error states: 


‘“Tt was evidently the intention of the Section 
not to give the long and short haul clause therein 
contained an immedate and arbitrary operation 
without giving the carrier an opportunity to ap- 
ply tor relter. ’ 


This argument is based upon the erroneous as- 
sumption that the Commission prior to October 10, 
1911, had the power to establish rates which violated 
the express provisions of Section 21 of Article XIL 
of the Constitution. This matter will be discussed 
under the next head of this brief and need not be 
further referred to here. 


Even if such rates were legal prior to October 10th, 
1911, they would become allegal immediately upon 
the adoption of the amendment of October 10th, 1911. 
There is nothing in the amendments to the Constitu- 
tion then adopted, or in the Eshleman Act, referred 
to therein, which prevents such rates from becoming 
illegal immediately upon the adoption of the long 
and short haul prohibition of Section 21, as amended. 
Even if prior to October 10th, 1911, the Commission 
had the power to ignore the prohibition of the Con- 
stitution and to fix rates in contravention thereof, 
such rates became unlawful after October 10th, 1911. 


We may assume, for the purpose of this argument, 
that prior to October 10th, 1911, there was no pro- 
hibition against charging more for the short than 
for the long haul. In such a ease there could be no 
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question but that the carrier at and prior to the time 
of the amendment to Section 21, would have been 
legally entitled to charge more for the short haul. 
But immediately upon the adoption of the amend- 
ment of October 10th, 1911, such charge became un- 
lawful. Section 21, as amended, provided for an 
application to the Commission for relief, and until 
this application was granted the exaction of charges 
in contravention of the prohibition was unlawful. 


Section 21 of the Constitution, as amended October 
10th, 1911, contained no proviso such as is contained 
in Section 4 of the Interstate Commerce Act, as 
amended June 18th, 1910. That proviso was deemed 
necessary by Congress in order to prevent the pro- 
hibition from applying at once. 


The long and short haul provisions of Section 21 
of Article XII were adopted from Section 4 of the 
Interstate Commerce Act as amended June 18, 1910, 
but in adopting them the people eliminated the pro- 
viso of Section 4 continuing existing rates in effect. 
This proviso of Section 4 which was not made a part 
of Section 21 of Article XIT as amended is as follows: 


““Provided, further, that no rates or charges 
lawfully existing at the time of the passage of 
this amendatory Act shall be required to be 
changed by reason of the provisions of this sec- 
tion, prior to the expiration of six months after 
the passage of this Act, nor in any case where 
application shall have been filed before the Com- 
mission, in accordance with the provisions of 
this section, until a determination of such apph- 
cation by the Commission.”’ 


This proviso in Section 4 was deemed expedient in 
view of the fact that the carriers were at the time of 
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amendment lawfully charging more for the short 
than for the long haul. The intention was doubtless 
to allow time to readjust their charges so that there 
would be no sudden change in rates. If this proviso 
had not been contained in the section it is clear that 
the prohibition would be construed as taking effect 
at once, and that a violation would only be justified 
after relief had been granted by the Commission. 
Even if a greater charge for the short than for the 
long haul had been legal at the time of the amend- 
ment to Section 21 on October 10, 1911, it is quite 
clear that the prohibition would have become abso- 
lute at once as it contains no proviso such as is con- 
tained in Section 4 of the Interstate Commerce Act. 


But as a matter of fact at the time of the amend- 
ment of October 10th, 1911, such charges were then 
illegal. Even in a case where they were legal at the 
time of enactment of the prohibition Congress 
deemed it necessary to insert a proviso that they 
could be continued pending the decision of the 
Commission on application for relief; but here they 
were already iulegal and no such proviso was attached 
to the prohibition. Congress was about to prohibit 
the doing of an act which was then legal whereas the 
people of California in amending Section 21 intended 
to permit in the future and under certain conditions 
the doing of an act which theretofore had been illegal. 
For many years before and at the time the amend- 
ment of October 10th, 1911 went into effect a greater 
charge for a short than for a long haul was illegal. 
Hence there was no occasion for a ‘‘temporary order 
of relief.’”’ The amendment to the Constitution 
granted on certain conditions a favor which prior to 
its enactment the carrier could not under any circum- 
stances obtain. In the case of the amendment to See- 
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tion 4 of the Interstate Commerce Act a hardship 
might have been imposed if temporary relief were 
not granted, but here the carrier would be permitted 
to take advantage of its own wrong if a readjust- 
ment of its rates were necessary. It is clear that if 
the carrier had been obeying the law as it existed 
prior to October 10th, 1911, there would be no oc- 
casion for an ‘‘order for temporary relief.”’ 


Let us now consider the contention of plaintiff in 
error that the Court erred in sustaining the objections 
of defendant in error to the various orders of the 
Commission. The orders were offered in evidence in 
support of the seventh defense quoted above. That 
defense was based upon the proviso of Section 21 of 
Article XII, reading as follows: 


‘Tt shall be unlawful for any railroad or other * 
transportation company to charge or receive any 
greater compensation in the aggregate for the 
transportation of passengers or of like kind of 
property for a shorter than for a longer distance 
over the same line or route in the same direction, 
the shorter haul being included within the longer 
distance, or to charge any greater compensation 
as a through rate than the aggregate of the inter- 
mediate rates. Provided, however, that upon 
application to the Railroad Commission provided 
for in this Constitution such company may, in 
special cases, after investigation, be authorized 
by such Commission to charge less for longer 
than for shorter distances for the transportation 
of persons or property, and the Railroad Com- 
mission may from time to time prescribe the 
extent to which such company may be relieved 
from the prohibition to charge less for the longer 
than for the shorter haul.”’ 
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There is no question as to the meaning of this 
proviso. It required the carrier who desired to be 
relieved from the prohibition to file its application 
for relief and it required an investigation by the 
Commission and an order of relief in special eases. 
The provisions of the Constitution are mandatory 
and prohibitory unless by express words they are 
declared to be otherwise. (Section 22, Article I.) 


The evidence offered by plaintiff iv error conclu- 
sively shows that the Commussion has never inves- 
tigated the application of plaintiff in error. In fact, 
the applications themselves were not filed until De- 
ecmber 30, 1911. We will take up seriatim the 
various orders of the Commission which plaintiff in 
error offered in evidence. 


The first document offered in evidence was not an 
order but a notice, dated October 20th, 1911 (Record, 
page 481). As stated at page 117 of the brief of 
plaintiff in error, this notice recited the provisions 
of the amended Section 21 of the Constitution and 
directed carriers who had on file schedules violating 
such provisions to file, on or before January 2, 1912, 
‘‘application or applications to be relieved from the 
provisions’’ of the amended Section 21, the form of 
the application being prescribed in the notice. 


On November 20, 1911, the Commission made the 
following order (Record, page 404) : 


“To All Railroads and Other Transportation 
Companies Within the State of California. 


‘‘Permission is hereby granted to railroads 
and other transportation companies until Janu- 
ary 2d, 1912, to file for establishment with the 
Commission in the manner prescribed by law and 
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in accordance with the Commission’s regulations, 
such changes in rates and fares as would occur 
in the ordinary course of their business, continu- 
ing, under the present rate bases or adjustments, 
higher rates or fares at intermediate points; pro- 
vided, that in so doing the discrimination against 
intermediate points is not made greater than that 
in existence October 10th, 1911, except when a 
longer line or route desives to reduce rates or 
fares to the more distant point for the purpose 
of meeting by a direct haul reduction of rates 
or fares made by the shorter line. 


“The Commission does not hereby indicate 
that it will finally approve any rates and fares 
that may be filed under this permission or con- 
cede the reasonableness of any higher rates to 
intermediate points, all of which rates and fares 
will be investigated at the hearing to be held 
Janwary 2d, 1912.”’ 


As vet there was neither an application by the car- 
rier nor an investigation by the Commission. 


The next documents offered in evidence were the 
applications of plaintiff in error for relief which were 
in the form prescribed by the Commission (Record, 
page 407 et seq). These applications were filed De- 
cember 30, 1911. The Court sustained the objection 
to these applications upon the ground that they were 
irrelevant as the evidence failed to show that they 
had been granted in whole or in part. 


The following admission was made by plaintiff in 
error with relation to these applications (Record, 
page 406) : 


‘Mr. BOOTH.—These petitions may be con- 
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sidered to have been pending until May 27, 1912. 
They had not been specifically acted upon either 
prior to that time or since that time, except 1n so 
far as the decision in Case 116, which I am going 
to offer shortly, may be considered to have af- 
fected them.”’ 


The next document offered in evidence was a certi- 
fied copy of the minutes of a meeting the Railroad 
Commission held on January 2, 1912 (Record, page 
423). This document was as follows: 


‘‘In the matter of Case No. 214 entitled ‘In 
the matter of the provisions of Section 21 of 
Article 12 of the Constitution of California re- 
lating to long and short hauls and through rates 
exceeding aggregate of intermediate rates,’ set 
for hearing at this time and place, the Com- 
mission proceeded to a hearing of the same. The 
following appearances were entered: 


““G. J. Bradley of the Merchants and Manu- 
facturers’ Association of Sacramento. 


“W. H. Wheeler and Seth Mann of the Traffic 
Bureau of the Merchants’ Exchange. 


‘WR. Hill of the Fresno Traffic Association. 


‘*F. P. Gregson of the Associated Jobbers of 
Los Angeles. 


““G. W. Luce and C. W. Durbrow of the South- 
ern Pacific Company. 


‘““Edward Chambers and H. P. Anewalt of the 
Atchison, Topeka & Santa Fe Railway. 


“iH. S. Pillsbury of Wells, Fargo & Company 
Express. 
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‘‘Archibald Gray and C. H. Helting of the 
Western Pacific Railway. 


‘*Wilham Henshaw of the Southern Califor- 
nia Cement Company. 


‘*Discussion was held until 11:05 A. M. 
‘*(See Reporter’s Transcript. )’’ 


Regarding this meeting of the Commission, the fol- 
lowing admission was made by plaintiff in error 
(Record, page 423) : 


‘Mr. BOOTH.—That is a copy of the minutes 
of the Railroad Commission reciting that on 
January 2, 1912, Case 214 came on for hearing. 
There was a discussion held, but no evidence 
introduced, nothing further done; it was post- 
poned without day.’’ 


The next document offered in evidence was an order 
of the Railroad Commission dated January 16, 1912 
(Record, page 424). This order was as follows: 


‘It is hereby ordered that the time heretofore 
granted to the railroad and other transportation 
companies of the State within which to file with 
this Commission new schedules removing devia- 
tions from the provisions of Section 21 of Article 
XII of the Constitution of this State, or in case 
it is decided to justify the same, or any of them, 
applications to be relieved from the provisions 
of said section, be and the same is hereby ex- 
tended to February 15, 1912, at which time said 
schedules or applications must be filed with this 
Commissioner. As to any rate or fare as to 
which neither such schedule nor such application 
has been filed with this Commission by said date, 
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the provisions of said Section 21, of Article XII, 
of the Constitution will at once become operative, 
and the lower rate or fare for a longer distance 
will become the maximum rate or fare for all 
intermediate points on the same line or route 
for movements in the same direction, the shorter 
haul being included within the longer distance, 
and the aggregate of the intermediate rates or 
fares will become the through rate or fare in 
eases in which the through rate or fare is now 
in excess of the aggregate of the intermediate 
rates or fares. 


‘Until February 15, 1912, the railroad and 
other transportation companies may file for es- 
tablishment with the Commission in the manner 
prescribed by law and in accordance with the 
Commission’s regulations such changes in rates 
and fares as would occur in the (268-47) ordi- 
nary course of their business, continuing, under 
the present rate bases or adjustments, higher 
rates or fares at intermediate points: Provided 
that in so doing the discrimination against inter- 
mediate points is not made greater than that in 
existence October 10, 1911, except when a longer 
line or route desires to reduce rates or fares to 
the most distant point for the purpose of meeting 
by a direct haul reduction of rates or fares made 
by the shorter line. Lhe Commission does not 
hereby wmdicate that it will finally approve any 
rates and fares that may be filed under this per- 
mission or concede the reasonableness of any 
higher rates to intermediate points, all of which 
rates and fares will be subject to investigation 
and correction. 
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‘*And be it further ordered that the Secretary 
be and he is hereby ordered to serve a copy of 
this order on each of said railroad and other 
transportation companies and to notify each of 
them to comply with all requirements hereof. 


‘*Dated: January 16, 1912.” 


The mere inspection of these orders of the Commis- 
sion is sufficient to show that they were not made after 
investigation. The fact is that the Railroad Commis- 
sion erroneously assumed that it had the power to 
permit carriers to violate the prohibition pending 
mvestigation. The Railroad Commission assumed in 
effect that they could add to the constitutional prohi- 
bition a proviso somewhat similar to that which Con- 
gress annexed to the prohibition of the Fourth Sec- 
tion of the Interstate Commerce Act by the Amend- 
ment of June 18, 1910, but which the people of 
California, for obvious reasons, did not adopt as a 
part of the amended Section 21. 


Not only was there no investigation, but prior to 
December 30, 1911, there were no applications to in- 
vestigate. 


Plaintiff in error seeks to draw a distinction be- 
tween the causes of action accruing prior and subse- 
quent to January 16, 1912, the date of the order last 
quoted, supra. It is said: 


‘‘As to every claim of the defendant in error 
originating after January 16, 1912, the Commis- 
sion had, after investigation, entered an order 
temporarily at least continuing the rates 
described in the application of December 30, 
1911, in full force and effect.’’ 
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Itis very clear, however, that there is no foundation 
for this alleged distinction. The order itself expressly 
negatives plaintiff in error’s assumption that there 
had been any investigation. It provides: 


‘““The Commission does not hereby indicate 
that it will finally approve any rates and fares 
that may be filed under this permission or con- 
cede the reasonableness of any higher rate to 
intermediate points, all of which rates and fares 
will be subject to investigation and correction.”’ 


Moreover, it was expressly admitted by plaintiff in 
error that the applications filed on December 30, 1911, 
‘‘may be considered to have been pending until May 
27, 1912. They had not been specifically acted upon 
either prior to that time or since that time except in 
so far as the decision in Case No. 116 may be con- 
sidered to have affected them.’’ 


With respect to the meeting of the Commission 
held on January 2, 1912, it was admitted by plaintiff 
in error that “There was a discussion held, but no 
evidence introduced, nothing further done; tt was 
postponed without day.’’ . 


It is apparently the contention of plaintiff in error 
that by its orders of November 20, 1911, and January 
16, 1912, the Commission gave some sort of authority 
to plaintiff in error to charge the rates complained 
of in the complaint herein. 


The order of November 20, 1911, purported to give 
carriers 


‘‘nermission until January 2, 1912, to file for 
establishment with the Commission in the man- 
ner preseribed by law and in accordance with the 
Commission’s regulations, such changes in rates 
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and fares as would occur in the ordinary course 
of their business, continuing, under the present 
rate bases or adjustments, higher rates or fares 
at intermediate points; provided that in so doing 
the discrimination against intermediate points is 
not made greater than in existence October 10, 
oma”? 


This order purported to permit the carriers to con- 
tinue ‘‘under present rate bases or adjustments’’ 
higher rates to intermediate points provided that the 
discrimination against intermediate points was not 
greater than in existence on October 10, 1911. But 
on October 10, 1911, there were no legal rates which 
discriminated against any intermediate points. The 
order, therefore, was a nullity. Even if there had 
been applications for relief on file before it was made 
and even if the Commission had investigated such 
appheations, the order could not under any possible 
view have amounted to an order of relief. 


What the Commission had in mind in making an 
order of this kind can only be explained when we 
come to consider the opinion in the Scott, Magner & 
Miller case. In that case the Commission expressed 
the view that prior to October 10, 1911, it had the 
power to establish rates which contravened the provi- 
sions of Section 21 of Article XII. The decision of 
the Commission in that case will be further consid- 
ered under the next head of this brief, when the con- 
tention of plaintiff in error that the Railroad Com- 
mission could establish rates which contravened the 
constitutional provision will be replied to. 


The order of January 16, 1912, contained the same 
provision as that contained in the order of November 
20, 1912, above quoted (Record, page 426). It was 
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equally a nullity. Prior to its date the plaintiff in 
error had filed applications for relief; but even if 
(which is not the fact) the Commission had investi- 
gated these applications, the order of January 16, 
1912, could not have amounted to an order granting 
them in whole or in part. It made no reference to 
the applications on file nor to the deviations specified 
therein. It merely purported to allow all carriers to 
discriminate against intermediate points to the extent 
that such discrimination existed on October 10, 1911. 
As no discrimination existed on that date the order, 
viewed as an order attempting to grant relief, would 
have been void on its face. 


Plaintiff in error contends that the order of Janu- 
ary 16, 1911, was made after ‘‘investigation.’’ As we 
have already seen, however, the order on its face 
expressly states that the investigation is to be in the 
future. We need not reply to the argument of plain- 
tiff in error that the Commission could investigate 
those applications “‘ex parte, and from its own rec- 
ords supplemented by its general knowledge of the 
California situation.”’ 


If the order of January 16, 1912, had in terms 
granted the applications on file, either in whole or in 
part, it might be presumed that an investigation had 
been made. But the order makes no mention of the 
applications of plaintiff in error. It merely contains 
a general order purporting to permit the continuance 
of the discrimination ‘‘in existence on October 10, 
1911,”’ and expressly states that the Commission 
‘‘does not indicate that it will finally approve any 
rates and fares that may be filed under this permis- 
sion or concede the reasonableness of any higher rate 
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to intermediate points, all of which rates and fares 
wll be subject to imvestigation and correction.’’ 


The order does not purport to be any different from 
the order of November 20, 1911, which was made 
before any applications were filed. The order of 
November 20th stated that ‘‘rates and fares will be 
investigated at the hearing to be held on January 2, 
1912.’’ No evidence was introduced at this hearing, 
and the matter was adjourned sine die. The order 
of January 16, 1912, did not state at what time the 
future investigation referred to would be held. 


Plaintiff in error suggests that on November 20, 
1911, the Commission had the power to fix rates, 
pending investigation, though such rates did not con- 
form to the long and short haul clause. It is said that 
‘by its chain of orders offered by plaintiff in error’’ 
the Commission ‘‘did establish the rates which were 
being charged by the carriers on October 10, 1911, as 
the rules which should govern such carriers who 
choose to file their applications until their application 
could be finally determined and passed upon.”’ 


This contention is based upon the provision of See- 
tion 22 of Article XII as amended October 10, 1911, 
to the effect that no existing law ‘‘not inconsistent 
herewith’’ should be repealed, and that the Act of 
1911 should have the same force and effect as if it 
had been passed after the adoption of the amend- 
ments to the Constitution. 


Before replying to the contention that this provi- 
sion of Section 22 authorized the Commission to 
establish rates violative of the long and short haul 
clause of Section 21 without the application and in- 
vestigation therein provided for, let us first see if the 
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Commission attempted so to do by its orders of No- 
vember 20, 1911, and January 16, 1912. 


The most cursory inspection of these orders is suf- 
ficient to show that they do not purport to establish 
any rates. The order of November 20, 1911, purports 
to grant ‘‘Permission to railroads and other trans- 
portation companies until January 2, 1912, to file for 
establishment with the Commission in the manner 
prescribed by law, such changes in rates and fares as 
would occur in the ordinary course of business, con- 
tinuing under the present bases or adjustments, 
higher rates or fares at intermediate points.’’ The 
order concludes with the statement that the Commis- 
sion does not indicate that it will finally approve any 
rates or fares filed under this permission, all of which 
will be subject to the investigation to be held on Janu- 
ary 2, 1912. 


The order of January 16, 1912, is the same in this 
respect as the order of November 20, 1911. 


It is very apparent that these orders did not pur- 
port to establish any rates. 


We will now reply to the contention that the Com- 
mission could establish rates violative of the long and 
short haul clause of Section 21 of Article XII with- 
out the appheation or investigation provided for in 
the section. 


in support of this contention plaintiff in error 
quotes the following provision of Section 22 of Arti- 
cle AIT as amended: 


‘‘No provision of this Constitution shall be 
construed as a limitation of the authority of the 
Legislature to confer upon the Railroad Com- 
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mission additional powers of the same kind, or 
different, from those conferred herein which are 
not mnconsistent with the powers conferred upon 
the Railroad Commission im this Constitution, 
and the authority of the Legislature to confer 
such additional powers is expressly declared to 
be plenary and unlimited by any provision of 
this Constitution.”’ 


Under this provision plaintiff in error contends 
that the Legislature might confer upon the Commis- 
sion the power to establish rates violative of the long 
and short haul provision of Section 21 without the 
appheation or investigation prescribed by that sec- 
tion and necessarily not in the ‘‘special cases’’ re- 
ferred to in Section 21. 


But it is plain that such a statute would be wholly 
inconsistent with the powers conferred upon the Com- 
mission bv the long and short haul clause of Section 
21. Such a statute would practically supersede or 
repeal the long and short haw clause of the Consti- 
tution. Although the Legislature may confer upon 
the Commission powers in addition to those conferred 
by the Constitution, yet such powers must not be 
inconsistent with the powers conferred by the Consti- 
tution. The Constitution contains the law relating 
to long and short hauls and confers upon the Com- 
mission certain powers in relation thereto. The man- 
ner in which relief from the prohibition can be ob- 
tained is specifically pointed out. Jt necessarily fol- 
lows that a statute providing that relief may be ob- 
tained in a different manner would be inconsistent 
with the Constitution. 


All that was decided by the Supreme Court in 
Pacifie S.T. & T. Co. v. Eshleman, 166 Cal. 660, was 


121 


that the above quoted provision of Section 22 author- 
ized the Legislature to confer upon the Commission 
such powers as it may seem fit ‘‘even to the destruc- 
tion of the safeguards, privileges and immunities 
euaranteed by the Constitution to all other kinds of 
property and its owners.’’ The Supreme Court held 
that an act of the Legislature conferring powers upon 
the Commission was ‘‘supreme over all constitutional 
provisions.’’ In using the language quoted above the 
Supreme Court of California was replying to the con- 
tention of the Telephone Company that the Public 
Utilities Act in conferring upon the Commission the 
power to require a telephone company to permit a 
physical connection between its lines and the lines of 
a competing company violated the provisions of the 
State Constitution against the taking of private prop- 
erty for a public purpose without first making com- 
pensation. The Supreme Court held that the Legis- 
lature in conferring power upon the Commission was 
not bound by this constitutional provision. But the 
Court expressly stated that the Legislature had no 
power to confer upon the Commission any power im- 
consistent with the provisions of the Constitution 
relating to the Railroad Commission. The Supreme 
Court held: 


“Tf the Railroad Commission had acted in 
conformity with the powers granted to it by the 
Legislature, the validity of the order cannot be 
questioned in the Supreme Court or elsewhere 
under a claim of violation of any provision of the 
State Constitution other than the provisions re- 
lating to the Railroad Commission. 


In this connection, as we have seen, the plaintiff in 
error again reverts to the Eshleman Act (the Act 
of 1911) which, as provided by Section 22 of Article 
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XII, had the same force as if enacted after the 
amendment to the Constitution. Referring to the 
Eshleman Act, plaintiff in error states: 


‘Tt is apparent that the Legislature by it in- 
tended to confer upon the Railroad Commission 
the broadest and most untrammeled power with 
respect to the fixing of rates.”’ 


But why, it may be asked, is it necessary to go to 
the Eshleman Act to sustain the power of the Com- 
mission to fix rates? Section 22, Article XII, of the 
Constitution itself is just as broad as the Eshleman 
Act, as that section confers upon the Commission the 
‘power to establish rates and charges for the trans- 
portation of passengers and freight by railroads and 
other transportation companies. ”’ 


Why did not plaintiff in error simplify its argu- 
ment by contending that the power conferred upon 
the Commission by Section 22 to fix rates authorizes 
the Commission to fix rates violative of the long and 
short haul provision of Section 21 without either the 
application or investigation required by the last men- 
tioned section ? 


The reason why the contention was not made in 
this form is apparent. The contention if made in 
this form would refute itself, and, furthermore, in 
view of the provision of Section 22 quoted above, to 
the effect ‘‘no provision of this Constitution shall be 
construed as a limitation upon the authority of the 
Legislature to confer upon the Railroad Commission 
additional powers * * * which are not inconsistent 
with the powers conferred upon the Railroad Com- 
mission in this Constitution,’’ it was probably deemed 
advisable to base the power of the Commission to fix 
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rates upon an act of the Legislature rather than upon 
the Constitution itself. 


In view of the terms of the orders of November 20, 
1911, and January 16, 1912, and in view also of the 
admissions that the applications filed on December 
30, 1911, were never acted on and were still pending 
at the time of the trial, and that at the hearing held 
on January 2, 1912, no evidence was introduced and 
nothing was done, the meeting: adjourning without 
day, it is hardly conceivable that plaintiff in error 
is serious in its contention that the evidence offered 
supported its seventh separate defense. 
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6. THE RAILROAD COMMISSION HAS NO 
POWER TO ESTABLISH RATES CONTRAVENING 
THE CONSTITUTIONAL PROVISION, AND IF IT 
ASSUMED TO DO SO ITS ACT WAS VOID. 

The position of the plaintiff in error is that the 
Railroad Commission ‘‘established’’ the rate col- 
lected, that it thereupon became ‘‘conclusively just 
and reasonable,’’ and it was legally entitled to charge 
accordingly. The answer to this contention is that 
the act of the Commission in attempting to establish 
such act and the rate itself were unconstitutional. 


The provisions of the long and short haul clause 
of Section 21 of the Constitution of 1879 and the 
provisions of Section 22 thereof do not conflict. The 
provisions of both sections can be given full effect 
by holding that neither a carrier nor the Commas- 
sion can violate the positive prohibition of the Con- 
stitution—that the Commission can not establish a 
higher rate for the short than for the longer haul— 
that all rates must conform to the requirements of 
the long and short haul provision of Section 21. 


In reason how ean it be said that the people in- 
tended that the Commission could make legal what 
a carrier itself was positively forbidden to do? The 
people said that no greater charge should be made 
for the short than for the longer haul. This pro- 
hibition did not specify the carrier but was against 
any such charge. If the carrier made such a rate 
it was illegal, and the Commission could have no 
power to legalize it by ‘‘establishing’’ it. 


Let us assume that instead of containing the pro- 
vision that it was the duty of the Commission to 
establish rates and the provision that the rates so 
established should be deemed conclusively just and 
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reasonable, the Constitution contained a provision 
that it was the duty of the Legislature to establish 
rates, and that the rates so established should be 
deemed conclusively just and reasonable. 


If the Legislature had attempted to enact a statute 
which on its face ran counter to the provision of the 
Constitution by ‘‘establishing’’ a less rate for a 
longer haul, would not the statute fixing the long and 
short haul rates be held unconstitutional and not 
binding upon the carrier or any other person? 


' The courts have held in innumerable cases that an 

act of the Legislature attempting to override the 
Constitution is void. And yet the position of the 
Commission here is identical with that of the Legis- 
lature and it is bound by the same prohibition 
against establishing unconstitutional rates as the 
Legislature is against enacting an unconstitutional 
statute. 


If the Constitution had omitted any provision that 
the Legislature or the Commission should establish 
rates, the Legislature would have had that power to 
the same extent as it is conferred upon the Com- 
mission by Section 22. 


Let us assume that the Constitution contained 
only the long and short haul clause and that the 
Legislature in pursuance of its plenary power had 
established rates which contravened that section, can 
it be doubted that the act prescribing such rates, vn 
so far as it violated the inhibition of the Constitution, 
would be held unconstitutional and void? 


Section 22 of Article I of the Constitution reads 
as follows: 


‘‘The provisions of this Constitution are man- 
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datory and prohibitory, unless by express words 
they are declared to be otherwise.”’ 
In Matter of Maguire, 57 Cal. 604, the Supreme 
Court considered the effect of Section 18 of Article 
XX of the Constitution, which reads as follows: 


‘*No person shall, on account of sex, be dis- 
qualified from entering upon or pursuing any 
lawful business, vocation, or profession.’’ 


An ordinance of the City and County of San 
Francisco purported to make it unlawful and a mis- 
demeanor for any female to wait on any person in 
any dance hall or bar-room. In holding the ordi- 
nance unconstitutional the Court, per Mr. Justice 
Thornton, said: 


‘Tt is said that this is nothing more than the 
exercise of the police power which is vested in 
the city and county by Section 11 of Article XI 
of the Constitution. But is this provision in 
relation to the police power in the Constitution 
beyond the restriction of the section we have 
been examining ? 


“To arrive at the meaning of the Constitution, 
as of any other writing, the whole of vt must be 
eramined, If there is apparent conflict, it is the 
duty of the courts to harmonize them, of it can 
be reasonably done, so as to give effect to every 
portion of the instrument. It is not to be sup- 
posed that an instrument of this character, every 
section of which was fully considered, has been 
framed with contradictory provisions. What 
was provided tn one section may be restrained 
by the provisions of another. 

“The Section 18 of Article XX imposes a re- 
straint on every law-mahing power in the State, 


uhether an act of the Legislature, or an ordi- 
nance or by-law of a municipal corporation. It 
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is a positive declaration, made by the sovereign 
authority, that whatever may be done under the 
legislative power, i any and every shape or 
form, shall never, by direct or indirect action, 
incapacitate any person on account of sex from 
entering upon or pursuing any lawful business, 
vocation, or profession. This power to make 
police regulations is as nuch restrained by the 
section just referred to as is the legislative power 
vested in the Senate and Assembly. Both grants 
of power are ahke made by the Constitution, and 
both are alike restrained by this section of 
Article XX. 


‘‘It may be further said of it that it is pro- 
hibitory in its character, and needs no legisla- 
tion to make it active in its effect. It is self- 
executing, and struck with nullity all acts in 
existence inconsistent with it as soon as the Con- 
stitution went into operation, and all since 
passed. (McDonald v. Patterson, 54 Cal. 245.) 


‘We have carefully weighed the arguments 
addressed to us on the point of immorality. Eut 
we must presume that all these considerations 
were discussed and weighed by the convention 
which framed the Constitution, and the people 
who adopted it; that they fully considered on. 
the one hand the benefits which would spring 
from the adoption of a policy like that estab- 
lished by the section and the ban on the other; 
and that on a just and fair balancing of the 
resulting good and evil they determined to have 
the section as it 1s, as fixing and carrying out a 
policy, in their judgment, the best under the 
circumstances. As we understand the section, 
it does establish, as the permanent and settled 
rule and policy of this State, that there shall be 
no legislation either directly or indirectly incap- 
acitating or disabling a woman from entering 
on or pursuing any business, vocation, or pro- 
fession permitted by law to be entered on and 
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pursued by those sometimes designated as the 
stronger sex. To adopt the conclusion to which 
the reasoning of the counsel for the people would 
lead us would be, in our judgment, to insert an 
exception to the general rules prescribed by this 
section. ‘But there are no exceptions in the 
section, and neither we nor any other power in 
the State have the right or authority to insert 
any, whether on the ground of immorality or 
any other ground. All these are considerations 
of policy, the determination of which belonged 
to the convention framing and the people adopt- 
ing the Constitution; and their final and con- 
clusive judgment has been expressed and entered 
in the clear and unmistakable language of the 
Constitution itself, declaring the rule as above 
stated. The policy of the ordinance ts incon- 
sistent with the policy intended and fixed by 
the Constitution. They cannot both stand. 


‘‘'The Constitution furnishes a rule for its own 
construction. That rule is that its »rovisions 
are mandatory and prohibitory, unless by ex- 
press words they are declared to be otherwise 
(Art. 1, Sec. 22). We find no such express words 
in the Constitution. This rule 1s an admonition 
placed in this, the highest of laws in this State, 
that its requirements are not meaningless, but 
that what is said is meant, in brief, ‘we mean 
what we say’. Such is the declaration and com- 
mand of the highest sovereignty among us, the 
people of the State, in regard to the subject 
under consideration.’ 


So here the provision of Section 22 empow- 
ering the Commission to establish rates ts not 
beyond the restraint of Section 21. Nor is it to be 
supposed that these provisions are contradictory, 
nor that what is ‘‘provided in one section may not 
be restrained by the provisions of another.’’ Equally 
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with Section 18 of Article I, Section 21 of Article 
XII ‘imposes a restraint on every law making power 
in the State and is a positive declaration made by 
the sovereign authority that whatever may be done 
under the legislative power (or by the Commission) 
many and every shape and form, shall never by direct 
ov indirect action’’ violate the positive prohibition 
of the Constitution. Equally with the ordinance 
under consideration, in Matter of Maguire supra, 
the so-called ‘‘established’’ rates are ‘‘inconsistent 
with the policy intended and fixed by the Constitu- 
tion. They cannot both stand.’’ 


In Anight v. Martin, 128 Cal. 245, the Supreme 
Court had under consideration the provisions of 
Section 5 of Article XI of the Constitution, pro- 
viding for the election and compensation of county 
officers. This section provided that the Legislature 


‘‘shall regulate the compensation of all such 
officers in proportion to duties, and for this 
purpose may classify the counties by popula 
tion.”’ 


Subdivision 36 of Section 35 of the County Gov- 
ernment Act of 1893 assumed to fix the compensa- 
tion of assistant district attorneys at the sum of 
$1,500 per annum throughout the State without 
regard to any classification of the counties for that 
purpose. In holding unconstitutional this section 
of the County Government Act the Supreme Court, 
after referring to the language of the Constitution 
printed above, quoted the following extract from the 
opinion of the Court in Dwyer v. Parker, 115 Cal: 
544, where the same constitutional provision was 
involved: 
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‘‘When this language is considered with that 
of Article 1, Section 22, of the same instrument, 
which declares that ‘the provisions of this Con- 
stitution are mandatory and prohibitory, unless 
by express words they are declared to be other- 
wise,’ the conviction is irresistible that the Con- 
stitution has prescribed a single mode which 
must be adopted and followed in fixing the com- 
pensation of officers, and that mode is to adjust 
the compensation in accordance with their re- 
spective duties under a classification of counties 
by population made for this purpose. ‘T’o hold 
that the provision concerning classification of 
counties is permissive merely would be to deny 
to Section 22 of Article I its plain effect in a 
ease calling for its application, and would like- 
wise be to give to the language itself no possible 
force of efficacy. It was not necessary to confer 
upon the Legislature this power to classify, by 
way of permission. The Legislature would have 
had that power in any event, unless it had been 
expressly withheld; and the conclusion, there- 
fore, may not be escaped that the mode desig- 
nated by the Constitution is mandatory, and is 

‘the one and only method contemplated bv the 
Constitution for fixing the compensation of the 
officers therein mentioned.’’ 


In McDonald v. Patterson, 54 Cal. 247, the provi- 
sions of Section 19 of Article XI of the Constitu- 
tion were under consideration by the Supreme Court. 
These provisions were as follows: 


‘‘No public work or improvement of any de- 
scription whatsoever shall be done or made, in 
any city, in, upon or about the streets thereof, 
or otherwise, the cost and expense of which is 
made chargeable or may be assessed upon pri- 
vate property by special assessment, unless an 
estimate of such cost and expense shall be made, 
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and an assessment, in proportion to benefits, on 
the property to be affected, or benefited, shall 
be levied, collected, and paid into the city treas- 
ury before such work or improvement shall be 
commenced, or any contract for letting or doing 
the same authorized or performed.”’ 


Referring to the construction of the foregoing 
provisions, the Supreme Court said: 


‘‘{n the construction of this Constitution, the 
rules expressed in Section 22, Article I, must 
always be regarded. That section declares that 
‘the provisions of this Constitution are manda- 
tory and prohibitory, unless by express words 
they are declared to be otherwise.’ 

‘‘Now, in the hight of this rule, laid down in 
words so clear and terms imperative, we will 
examine the sections above referred to. 


‘The language of Section 19 of Article IT is 
both mandatory and prohibitory tin its char- 
acter. It is clear and unambiguous. It is diffi- 
cult to see that it could have been made stronger 
in its words of command and_ prohibition. 
What words more vigorous or more appropriate 
to their manifest purpose could have been found 
in the whole compass of the English tongue we 
are at a loss to determine. It says, as plainly 
as words can disclose: ‘We command that no 
such work as that referred to shall at any time 
be done, except as herein set down; and we 
prohibit any such work from being done at any 
time in any other way.’ It is mandatory and 
prohibitory to every department of the Govern- 
ment, and every officer of each department. By 
its very terms it is binding upon all, and goes 
into effect as soon as the Constitution becomes 
the organic law, as it is strongly prohibitory. 
We could not hold otherwise without disre- 
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garding the plain meaning of the words, and the 
rule laid down for its interpretation in the 22nd 
Section of the 1st Article.”’ 


In Navajo Mining, Etc., Co. v. Curry, 147 Cal. 
581, the Supreme Court had under consideration 
the provision of Section 11 of Article XII of the 
Constitution, which prohibits any increase of the 
capital stock of a corporation except at a meeting 
ealled for that purpose, public notice whereof is 
required as provided by statute. 


In the case before the Court all of the stockholders 
had consented in writing and the corporation main- 
tained that as the sole object of the statute providing 
for publication of notice had been accomplished by 
such unanimous consent the statutory provision 
should be held merely directory. In holding other- 
wise the Supreme Court said: 


‘There is both reason and authority to sus- 
tain this contention as applied to a statute, but 
in this State we have not only a statute to con- 
strue, but a constitutional provision which in 
express terms prohibits any increase of the 
eapital stock of a corporation ‘without the con- 
sent of the persons holding the larger amount in 
value of the stock, at a meeting called for that 
purpose, giving sixty days’ public notice, as 
may be provided by law.’ (Const., Art. XIT, 
See. 11.) 


‘‘A provision of the Constitution of Missouri 
substantially identical was held by the Supreme 
Court of that State to be directory. (Cittesterer 
v. Horton Land and Lumber Co., 160 Mo. 141 
(61 S. W. 238). But we could not place the 
same construction upon the above quoted provi- 
sion of our Constitution without disregarding 
not only its expressly prohibitory terms but also 
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the rule prescribed by the Constitution itself for 
the effect to be given to its provisions. (Const., 
Arts hy eee, 22.) 7’ 


The long and short haul clause of Section 21 of 
the Constitution is equally applicable to carriers, the 
Legislature and the Commission. I¢ prohibits a cer- 
tain method of rate making and rate charging. It 
is an absolute prohibition binding upon all. The 
prohibition of the Constitution if it would render 
unconstitutional a rate fixed by the Legislature in 
contravention thereof must also render unconstitu- 
tional a rate attempted to be fixed by the Commission 
in contravention thereof. The duty imposed upon 
the Commission would, in the absence of the provi- 
sions of Section 22, be vested in the Legislature, and 
because the people saw fit to vest that duty in the 
Commission it cannot be said that the Commission 
could violate the positive prohibition contained in 
Section 21 of the Constitution. 

The provision that the rates established shall be 
deemed conclusively just and reasonable must refer 
to rates constitutionally enacted or established. 


In Scott, Magner & Miller v. Western Pacific 
Railway Company (Decision No. 579, Case No. 263) 
before the California Railroad Commission the com- 
plainants sought reparation for charges paid on 
shipments from Livermore to San Francisco on the 
ground that lower rates were charged to San Fran- 
cisco from Lathrop, a more distant point. Some of 
the claims in the Scott, Magner & Muller case 
accrued prior to the amendment to the Constitution 
of October 10th, 1911, and some after such amend- 
ment. With reference to the claims that accrued 
prior to October 10th, 1911, the Commission held 
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that the terms of the long and short haul clause of 
the Constitution of 1879 were not violated because 
no greater charge was made to a more distant point. 
In the case under consideration by the Commission 
a lower rate was charged from Lathrop to San F'ran- 
cisco than from Livermore to San Francisco, but 
the charge to San Francisco from Livermore did 
not for that reason violate the constitutional provi- 
sion because there was no less charge to a more 
distant point, San Francisco being the terminus of 
the line. The Commission said: 


‘‘The provisions of the Constitution of 1879, 
however, look only to the point of destination. 
The offense under those provisions was not 
complete unless other transportation was made 
for a lesser charge to some ‘more distant station, 
port or landing,’ t.e., to some point D beyond 
point C. In the present ease, there was no point 
on defendant’s line beyond San F'ranciseo and 
no lesser charge to any more distant point be- 
yond. Hence, under the facts of this case, no 
cause of action arose under the long and short 
haul clause of the Constitution of 1879.” 


That such is the proper construction of the con- 
stitutional provision seems beyond question. It 
would appear, however, that the Commission did not 
confine itself to holding that the long and short haul 
elause of the Constitution of 1879 was not violated, 
but deemed it advisable to give its views upon mat- 
ters of law which were not necessary to its decision. 


After disposing of the complainant’s claim on the 
ground that there was no violation of the long and 
short haul provision of the Constitution the Com- 
mission considered the long and short haul clause of 
the so-called Wright Act of March 19th, 1909. The 


135 


long and short haul provision of that act read as 
follows: 


‘‘No common carrier subject to the provisions 
of this act shall charge or receive any greater 
compensation in the aggregate for the transpor- 
tation of passengers or of a like kind of prop- 
erty, under substantially similar circumstances 
and conditions, for a shorter than for a longer 
distance over the same line in the same direc- 
tion, the shorter being included within the longer 
distance; but this shall not be construed as 
authorizing any such common carrier to charge 
and receive as great a compensation for a shorter 
as for a longer distance haul.’’ 


It will be noted that the clause of the act prohib- 
ited a greater charge for transportation ‘‘for a 
shorter than for a longer distance over the same 
line in the same direction, the shorter being in- 
cluded within the longer distanee.’’ In this respect 
it is similar to the provision of the Interstate Com- 
merce Act and to the provisions of our Constitution 
as amended October 10, 1911. The provision of the 
act was in this respect broader than that of the Con- 
stitution of 1879 as, unlike the constitutional provi- 
sion, it prohibited a greater charge for the shorter 
than for the longer haul irrespective of whether or 
not a lceser charge was made to a more distant 
poimt. In this respect, therefore, it applied to the 
circumstances of the Scott, Magner & Miller case, 
where the charge from Lathrop to San Francisco 
was lower than the charge from Livermore to San 
Eranciseo. 


The Commission, therefore, had before it the ques- 
tion as to whether the complainants were entitled 
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to damages for violation of the clause of the Act 
of 1909. ‘The provisions of the act, as we have seen, 
only applied where the conditions were ‘‘substan- 
tially similar.’’ In the Scott, Magner & Muller case 
it was conceded that the rates charged had never 
been established by the Commission. Referring to 
the rights of the complainants under the Act of 
1909, the Commission said: 


“Tf the Railroad Commission had established 
the rates to be charged by this defendant for 
both longer and shorter hauls, it might well be 
held that the defendant could not thereafter, as 
long as it conformed to the rates so established, 
be compelled to pay for a violation of the long 
and short haul clause. Otherwise, the defendant 
would have been compelled to pay damages if it 
charged the rates established by the Commission 
and also a fine up to $20,000 for each offense if 
it failed to charge those rates. It would be com- 
pelled to pay both if it obeyed and if it dis- 
obeyed the Railroad Commission’s order. There 
would be much reason for holding that after the 
Railroad Commission had established the rates, 
as commanded by Section 22 of Article XII of 
the Constitution, the long and short haul clause 
of the Constitution would no longer avail a 
shipper except as a basis for an application to 
the Commission to change the rates established 
by it so as to conform to the long and short haul 
principle established by the Constitution. It 
becomes unnecessary, however, to consider this 
question further at this time for the reason, as 
heretofore stated, that the iRailroad Commis- 
sion did not during the period of the Wright 
Act establish the rates charged or to be charged 
by defendant on movements of hay transported 
between the points specified in the complaint 
in this case. Those rates were railroad-made 
rates and not State-made rates. As heretofore 
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stated, if the circumstances and conditions sur- 
rounding the longer and the shorter haul move- 
ments were substantially similar, a substantive 
right to compensation arose under the Wright 
ANG.” 


The Commission had held that there was no viola- 
tion of the Constitution because the Constitution did 
not apply unless there was a lesser charge to a more 
distant point. Therefore it was not concerned with 
the long and short haul clause of the Constitution 
of 1879. It was also an admitted fact that the rates 
charged in the Scott, Magner & Miller case were 
never established by the Commission; therefore there 
was no occasion for a determination as to whether or 
not the Commission could ‘establish rates which 
contravened the prohibition of Section 21 of the Con- 
stitution.’”’ The statements of the Commission set 
forth above are therefore merely dicta. Moreover, 
as Shown by the foregoing quotation from the opinion 
of the Commission, it was not the intention of the 
Commission to finally pass upon this point. The 
Commission expressly declined to further consider 
the question on the ground that it was not involved. 


Moreover, the Commission was not concerned with 
the long and short haul clause of the Constitution 
of 1879, but only with the clause of the Act of 1909, 
which covered cases to which the provision of the 
Constitution did not apply. It may well be that the 
clause of the Act of 1909 could not be construed so 
as to prevent the Commission from establishing rates 
contravening that clause insofar as that clause went 
beyond the terms of the long and short hawl clause; 
of the Constitution, for the duty to establish rates 
Was constitutionally enjoined upon the Commission 
and it would seem that no act of the Legislature 
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could control that power. The quotation from the 
opinion of the Commission shows that the Commis- 
sion confused the prohibition of the Constitution 
of 1879 with the long and short haul clause of the 
Meron 1908. 


There is no reason why the long and short haul 
clause of Section 21 should be restricted to carriers 
and should not operate equally against the Legis- 
lature or the Commission. Nor is there any founda- 
tion for the dictum of the Railroad Commission that 
this prohibition ‘‘is based on the theory of railroad- 
made rates.’”’ There is nothing in the terms of the 
Constitution restricting it to carriers and it formed 
a part of the same Constitution containing Section 
22, which provided that it should be the duty of the 
Commission to establish rates. 


By such construction a prohibitory clause of the 
Constitution is reduced to a rule for the guidance 
of the Commission which the Commission may fol- 
low or disregard at its pleasure. 


It will also be observed that under this construe- 
tion the absolute long and short haul clause of the 
Constitution would be less absolute than the clause 
as uw at present exists, for under the Constitution 
as it now exists the Commission can only relieve in 
special cases after mvestigation, whereas if such were 
the proper construction, the Commission could, prior 
to the amendment of October 10th, 1911, have wholly 
disregarded the prohibition without any ivestiga- 
tron. 


In 1906 Section 15 of the Interstate Commerce 
Act was amended so as to confer upon the Interstate 
Commerce Commission the power to establish rates. 
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Section 15 as so amended contained the following 
provision : 


‘‘That the Commissicn is authorized and em- 
powered, and it shall be its duty, whenever, 
after full hearing upon a complaint made as 
provided in Section Thirteen of this Act, or 
upon complaint of any common carrier, it shall 
be of the opinion that any of the rates, or 
charges whatsoever, demanded, charged, or col- 
lected by any common earvier or carriers, sub- 
ject to the provisions of this Act, for the trans- 
portation of persons or property as defined in 
the first section of this Act, or that any regula- 
tions or practices whatsoever of such carrier or 
earriers affecting such rates, are unjust or un- 
reasonable, or unjustly discriminatory, or unduly 
preferential or prejudicial, or otherwise in vio- 
lation of any of the provisions of this Act, to 
determine and prescribe what will be the just 
and reasonable rate or rates, charge or charges, 
to be thereafter observed in such case as the 
maximum to be charged.’ 


In 1910 the Fourth Section was amended by strik- 
ing out the words ‘‘under substantially similar cir- 
cumstances and conditions’’ and by adding the pro- 
vision for an application to the Commission for relief 
from what then became an absolute prohibition 
against the charging of more for the short than for 
the long haul. 


At the time of the Amendment of 1910 to the 
Fourth Section, there were many members of Con- 
gress who favored an absolute prohibition against 
charging more for the short than for the long haul 
and the section as then amended was a compromise 
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between these members and those who believed an 
absolute prohibition inexpedient. 


In the Intermountain Cases, 21 I. C. C. 334 (de- 
eided June 22, 1911), Commissioner Lane said: 


‘‘The section was the result of a compromise 
between the two elements in the national legis- 
lature which had been compromising as to this 
section ever since the act to regulate commerce 
was first proposed. There have been those who 
favored an absolute prohibition and those who 
favored a prohibition with exceptions. When 
these two forces met, after long and fruitless 
discussion, the present compromise section was 
suggested. This, it is said, was acceptable to 
the radicals—the absolutists, so to speak—for 
they believed that without these words ‘‘under 
substantially similar circumstances and condi- 
tions’’ in the act the proviso (viz.: the proviso 
that the Commission could relieve from the pro- 
hibition) would be unconstitutional and the pro- 
vision would become clearly mandatory and a 
perfect prohibition against the charging more 
for the shorter than the longer distance.”’ 


If in 1910 the advocates of an absolute long and 
short haul clause had succeeded in amending the 
Fourth Section according to their views, could it be 
said that the Interstate Commerce Commission never- 
theless had the power to ‘establish’? rates which 
would conflict therewith ? 


And at the present time under the Fourth Section 
as it now exists can it be said that the Interstate Com- 
merce Commission has the power to “‘establish”’ rates 
which violate the prohibition of the Fourth Section 
in a case where no application has been made for re- 
lief under the proviso of the Fourth Section and 
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where no relief has been granted pursuant to such 
application ? 


We think it must be apparent that the Interstate 
Commerce Commission has no such power; that its 
action in establishing rates must be governed by the 
provisions of the Fourth Section; and that any rates 
established in violation of the prohibition of ‘the 
Fourth Section are illegal and void. 


In the Scott, Magner d& Muller case, supra, the 
Railroad Commission of California suggests that 
after the rates had been established by the Commis- 
sion the long and short haul clause would no longer 
‘Cavail a shipper except as a basis for an application 
to the Commission to change the rate established by 
it so as to conform to the long and short haul prin- 
ciple established by the Constitution.”’ 


By this course of reasoning the Commission is en- 
titled to wholly disregard the prohibition of the Con- 
stitution in establishing rates; but in its discretion 
may consider the prohibition as a ‘‘principle’’ in 
establishing rates. That generally there shall be no 
greater charge for the short than for the long haul 
is one of the established rules of rate making and if 
there were no such prohibitory clause in the Consti- 
tution the Commission could consider that rule in 
establishing or changing rates. By such construc- 


tion the prohibition of the Constitution is wholly 
nullified. 


Is it conceivable that the advocates of an inflexible 
long and short haul clause in the Interstate Com- 
merece Act supposed that the Interstate Commerce 
Commission could ‘‘establish’’ rates in violation 
thereof? As we have seen, the long and short haul 
provision prohibits a certain method of rate making, 
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and must be an absolute prohibition binding upon 
all. No reason has ever been suggested why a rate- 
making body such as the Railroad Commission ¢an- 
not make its rates conform thereto. Nor is there 
anything in the duty of establishing rates inconsist- 
ent with a provision of law that in establishing them 
a prohibition against establishing certain kinds of 
rates shall be observed. The purpose of the long and 
short haul clause is to prevent a method of rate mak- 
ing which is deemed contrary to public policy and 
inimical to the best interests of the commonwealth. 
No reason can exist why the prohibition is not as 
equally binding upon a rate-making body as upon 
the carrier. 


The clearly expressed purpose of the people can be 
effected only by construing this prohibition as ren- 
dering unconstitutional rates attempted to be estab- 
lished by the Commission tn contravention thereof. 


in the brief of plaintiff in error it is said that the 
provisions of Sections 21 and 22 of the Constitution 
of 1879, are to be construed ‘“‘in part materta and 
must harmonize, o1 one or the other of the two ap- 
parently conflicting provisions become meaningless.”’ 


But, as we have seen, the provisions of Sections 21 
and 22 of the Constitution of 1879, do not conflict. 
Plaintiff in error has made not the slightest attempt 
to show wherein they conflict. 


In support of its contentions that the Commission 
could legally establish rates which violated the abso- 
lute prohibition of Section 21 plaintiff in error refers 
to the provision of Section 22 to the effect that a rail- 
road corporation which failed or refused to conform 
to the rates established by the Commission should be 
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fined not exceeding $20,060 for each offense, and also 
the provision of Section 22 that in all contentions, 
civil or criminal, the rates established by the Com- 
mission shall be deemed conclusively just and rea- 
sonable. 


But, as we have seen, under the self-declared rule 
for the construction of the Constitution of California, 
its provisions are mandatory and prohibitory unless 
expressly declared to be otherwise. Therefore, the 
provision of Section 22 that any railroad corpora- 
tion or transportation company which shall fail or 
refuse to conform to such rates as shall be estab- 
lished by such Commission shall be fined not exceed- 
ing $20,000 refers unquestionably to rates constitu- 
tionally established—that is to rates which do not 
violate the absolute prohibition of Section 21. And 
so must the provision that the rates established by 
the Commission shall be deemed to be conclusively 
just and reasonable refer to rates constitutionally 
established by the Commission. We submit that the 
authorities cited and argument made in the forego- 
ing part of this brief conclusively show that such is 
the case. 


Plaintiff in error makes no attempt to argue that 
the dicta contained in the opinion of the Commission 
in the Scott, Magner & Miller case is sound law, but 
merely quotes from the opinion in support of its 
contention that the Commission could constitution- 
ally establish rates which contravened the absolute 
prohibition of Section 21. Notwithstanding the 
statement that the Scott, Magner & ‘Miller case ‘‘was 
a contested case’’ the conclusion appears irresistible 
that the Commission did not give any consideration 
to Section 22 of Article I of the Constitution which 
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provides that the provisions of the Constitution are 
mandatory and prohibitory unless by express words 
they are declared to be otherwise. This section of the 
Constitution is not referred to in the opinion nor is 
there anything therein contained which would indi- 
eate that it was referred to by any of the attorneys 
present at the argument. We believe the fact to be 
that the argument of the railroads’ attorneys was 
adopted by the Commission because it seemed plaus- 
ible and because it was never replied to by the attor- 
neys present. This appears all the more likely when 
it is seen, by reference to the opinion itself, that the 
determination of this question by the Commission 
Was not in any manner necessary to the disposition 
of the matter under consideration at the time. 


Section 21 contains a special prohibition against a 
certain kind of rates which were deemed inimical to 
the best interests of the State. Section 22 contained 
the general provision authorizing the establishment 
of all rates. This provision was intended to be most 
comprehensive and for the purpose of securing ad- 
herence to the established rates the penal provisions 
referred to were made a part of the Section. These 
penal provisions applied to all rates established by 
the Commission and were a part of a comprehensive 
plan for the establishment of rates by the Commis- 
sion. It does not follow because such or similar penal 
provisions were not annexed to the special prohibi- 
tion of Section 21 that this prohibition was not bind- 
ing upon the Commission, but was thereby reduced 
to a mere rule for its ‘‘guidance’’ which the Commis- 
sion could follow or ignore in its discretion. 


The provisions of Section 22 that in all contro- 
versies, civil or criminal, the rates established by the 
Commission shall be deemed conclusively just and 
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reasonable do not add anything to the meaning of the 
section. These words are wholly winecessary as tf 
they were omitted from the section the rates estab- 
lished by the Commission would be conclusively just 
and reasonable. 


The provision that the Commission shall establish 
rates by its very terms implies that the rates shall 
be deemed conclusively just and reasonable in all 
proceedings, civil or criminal, subject only to the pro- 
vision of the Federal Constitution that they shall 
not deprive the carrier of its property without due 
process of law. Any other construction of this pro- 
vision would render the whole section nugatory. 


The Interstate Commerce Act which confers upon 
the Interstate Commerce Commission the power to 
establish rates contains no express provision that the 
rates so established shall be deemed to be conclusively 
just and reasonable in all civil and criminal pro- 
ceedings but they are conclusively just and reason- 
able nevertheless. 


In any civil action to recover for an overcharge 
or in any criminal action involving a rebate can it be 
questioned that the Court must conclusively presume 
that the rates fixed by the Interstate Commerce Com- 
mission are just and reasonable? By this is meant 
that no evidence will be permitted to be introduced 
to the effect that the rates are unjust or unreason- 
able. ‘The determination of the question of their 
justice and reasonableness has been committed to 
the Commission, and it is without the province of 
the courts to pass upon that matter. 


Section 22 of the Constitution, as amended October 
10th, 1911, which confers upon the Commission the 
power to establish rates, does not contain any express 
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provision that the rates so established shall be 
deemed conclusively just and reasonable nor does the 
Public Utilities Act contain such a provision. Never- 
theless the rates established by the present Commis- 
sion are conclusively just and reasonable and their 
justice and reasonableness are not open to question 
in any civil or criminal proceeding whatsoever, pro- 
vided always of course that they are not confiscatory. 


The proceedings of the Constitutional Convention 
of 1879 clearly show how the express provision that 
the rates should be deemed conclusively just and 
reasonable came to be inserted in Section 22. 

The sentence containing this provision was not 
contained in the original draft of the Section as re- 
ported by the Committee on Corporations other than 
Municipal. Judge Campbell offered an amendment 
providing that there should be added to the Section 
a sentence reading as follows: 


‘The rate of freights and fares established by 
said Commissioners shall, in all controversies 
and proceedings, whether civil or criminal be 
deemed prima facie Just and reasonable.”’ 


The purpose of the part of Judge Campbell’s 
amendment providing that the rates established by 
the Commission should be deemed prima facie just 
and reasonable was to deprive the rates fixed by the 
Comnussion of their conclusiveness. Judge Camp- 
bell clearly realized that the provision of Section 20 
(now Section 22) to the effect that the Commission 
should have power to establish rates and fares meant 
that the fares so established should be deemed con- 
clusively just and reasonable. He said (pg. 541): 

‘The report of the committee, it seems to me, 
goes too far in one direction, and not far enough 
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in another. In one respect it confers absolute 
powers upon the Commission; it enables them 
to fix rates of freights and fares, reasonable or 
unreasonable, without any appeal from their 
judgment, without any right to contest in any 
way the fairness of their proceedings.’’ 


His purpose in proposing the amendment that they 
should be deemed prima facie just and reasonable 
was to render them reviewable by the courts. He 
said (pg. 592): 


‘‘Now there is one point where this amend- 
ment presented by myself, differs from that pre- 
sented by the Committee on Corporations. It is 
this: I do not in this give them absolute power 
to fix just rates as they please, without any ap- 
peal. In my amendment, if the railroad deems 
the rates unreasonable, it may take its chances 
in going into the courts; and if it does go there, 
the rates fixed by the Commissioners are deemed 
prima facie evidence that the rates are reason- 
able, and the burden of proving that they are not 
so rests upon the corporation.”’ 


Judge Campbell said: 


‘‘The report of the committee, it seems to 
me, goes too far in one direction, and not far 
enough in another. In one respect it confers 
absolute power upon the Commission; it enables 
them to fix rates of freights and fares, reason- 
able o1 unreasonable, without any appeal from 
their judgment, without any right to contest in 
any way the fairness of their proceedings.”’ 


Judge Campbell’s amendment was nmended by 
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changing the words ‘‘prima facie’’ to ‘‘conclu- 
sively.”’ 

My. Cross (page 607) with reference to the words 
‘‘orima facie’’ used in Judge Campbell’s proposed 
amendment said: 


‘There could not be a more favorable provi- 
sion to the railroad company than the one we 
have adopted. After we have removed from the 
Legislature the power to regulate fares and 
freights, and placed it in the hands of the Com- 
‘mission we say that the rates established by them 
shall be pruma facie rates. * * * We have 
got to send this back to the Committee on Cor- 
porations and change this, or let it go out to the 
people of this State that this Convention has 
fallen into the hands of this railroad company ; 
that a gentleman here by a strong anti-railroad 
speech, and sandwiching in this word prima facie 
blinded this Convention and made us the tools of 
the railroad.”’ 


Later Mr. Campbell (pg. 608) defended the use of 
the words ‘‘prima facie’’ and said he did not think 
that the testimony of a railroad official and an inter- 
ested party that a rate in his opinion was unreason- 
able should be deemed sufficient to overcome the pre- 
sumption that the rate was reasonable. 

Mr. Cross (pg. 610) asked My. Campbell this ques- 
E1OM 

‘‘Would the gentleman not consent to amend 
his resolution so as to have the words ‘prima 
facie’ striken out and the word ‘conclusive’ in- 
serted ?”’ 


Mr. McCallum (pg. 610) proposed the following 
amendment to M1. Cross’s amendment: 
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‘‘Resolved, That the Committee on Corpora- 
tions other than municipal be instructed to fur- 
ther amend Section Twenty, as adopted by the 
Committee of the Whole, by striking out the 
words ‘prima facie’ as they occur near the last 
of the section, and inserting instead thereof the 
word ‘conclusively.’ ”’ 


With reference to the words ‘‘In all controversies 
civil or criminal the rates of freights and fares es- 
tablished by the Commission shall be deemed prima 
facie just and reasonable”’ proposed by Judge Camp- 
bell’s amendment, Mr. McCallum said: 


‘* Strike those words out entirely. You have 
said in one place that the Commissioners shall 
have power to establish rates of freights and 
fares. Having sad that, this other 1s sumply un- 
necessary, except upon the idea that you propose 
to say that the rates so established shall be only 
prima facie just and reasonable. This will leave 
the rates fixed by the Commissioners the legal 
rates, as in any other case where they are fixed 
by authority of law.’’ 


Mr. Estee, the chairman of the Committee on Cor- 
porations other than Municipal, with reference to 
the words ‘‘prima facie’’ (page 613), said: 


‘‘And the words ‘prima facie’ are undoubt- 
edly worse—worse than all. Jt makes the entire 
preceding portions of the section meaningless. 
In other words, the first part of the section says 
they shall have power to regulate freights and 
fares. The Commissioners may establish rates 
of freights and fares.”’ 


Mr. Estee further said: 
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‘The next proposition is that of the gentle- 
man from Placer, Mr. Filcher, which provides 
for striking out the words ‘prima facie,’ and in- 
serting the word ‘conclusively.’ That would not 
be right at all; and why? You leave the section 
as it stood, and it provides that the Commission- 
ers shall fix the rate of freights and fares. That 
at is true, is conclusive. That is conclusively be- 
yond any question.’ 


Mr. Howard said (pg. 614): 


“Now, sir, I am in favor of striking out the 
words ‘pruma facie.”’ They are not necessary, 
and ought not to be there. Because, if the Com- 
missioners can decide, for instance, that five cents 
per ton per mile is the rate to be charged, then 
that decision is conclusive, unless we take the 
breath all out of vt by saying that it shall be only 
prima facie. It is just as conclusive as a de- 
cision of the Supreme Court of the State, or any 
other Court. 


Briefly stated, the situation was as follows: The 
section, as first reported by the committee, contained 
identically the same provision with reference to the 
power of the Commission to establish rates as the 
section finally adopted by the convention and by the 
people. Judge Campbell proposed an amendment 
providing penalties, and also providing that ‘‘The 
rates of freights and fares established by said Com- 
mission shall, in all controversies and proceedings, 
whether civil or criminal, be deemed prima facte just 
and reasonable.’’ The amendment in this form was 
temporarily adopted; but upon further consideration 
it was realized that the words ‘‘prima facie’’ had the 
effect of rendering the whole section nugatory. Some 
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were in favor of striking the clause out entirely, 
while others wished to change the words ‘‘prima 
facie’’ to ‘‘conclusively.’’ It was conceded that the 
meaning was the same, whether the clause was striken 
out bodily or the word ‘‘conclusively’’ inserted. 
Hither method of dealing with the clause had the ef- 
fect of rendering the rates established conclusively 
just and reasonable. In view of the fact that such 
amendment had been temporarily accepted, it was 
probably deemed better to change the words “‘prima 
facie’ to ‘‘conclusively,’’ so that the contention 
could never be made that by striking out the ‘‘prima 
facie’’ clause the convention intended that the rates 
should not even be deemed ‘‘prima facie’’ just and 
reasonable. 


Plaintiff in error states: 


‘‘Plaintiff’s whole case proceeds upon the 
theory that notwithstanding these rates had been 
fixed in the most formal manner by the Railroad 
Commission, the carrier should have obeyed the 
supposed mandate of the Constitution and 
charged the lesser rate.”’ 


Not only were the rates not ‘‘fixed’’ in a formal 
manner but if the Commission attempted to establish 
a ereater charge for the shorter distance its act being 
in direct violation of Section 21 of Article XII of the 
Constitution was amere nullity. <As to the ‘‘supposed 
mandate”’ of the Constitution referred to by plaintiff 
INCOM Tia Dercalde tliat tus mandate was ex- 
pressed in terms so plain and unmistakable as to 
leave not the slightest doubt that a person was en- 
titled to have his property transported for the shorter 
distance at charges not exceeding the charges for the 
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eveater distance. We will again quote the Constitu- 
tional provision: 


‘‘Persons and property transported over any 
railroad, or by any other transportation com- 
pany or individual, shall be delivered at any 
station, landing or port, at charges not exceed- 
ing the charges for the transportation of persons 
and property of the same class, in the same di- 
rection, to any more distant station, port or 

_ landing.”’ 


If this provision of the Constitution did not render 
a greater charge for the shorter distance unlawful it 
would be extremely difficult to imagine either a con- 
stitutional or statutory provision that would render 
unlawful any charge made by a carrier. 


Plaintiff in error cites the case of Factors & Trad- 
ers Insurance Co. v. New Orleans, 25 La. Am. 404, 
which was an action to recovery a tax under a statute 
subsequently held unconstitutional. In that case the 
Court held that the plaintiff could not recover. This 
decision is in line with the great weight of authority 
in eases of taxes voluntarily paid under statutes sub- 
sequently declared unconstitutional. These decisions 
are placed upon the’ ground that money so received 
by the public authorities should not be refunded for 
the reason that the public interest might suffer if 
repayment were required. These decisions are based 
upon the theory that the public authorities may have 
expended the money so received or may have incurred 
liabilities upon the assumption that the money so re- 
ceived was a part of the public funds. 


Plaintiff in error quotes a portion of the opinion 
of the Court in Factors & Traders Ins. Co. v. New 
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Orleans, supra, wherein the Court states that ‘‘rights 
may be acquired under a law which may be deter- 
mined to have been unconstitutional.’’ This statement 
of the Court is referred to in support of the conten- 
tion of plaintiff in error that it has the right to retain 
illegal and excessive charges collected by it because 
they were specified in tariffs purporting to have been 
approved by the Railroad Commission, notwithstand- 
ing the act of the Commission directly contravened 
the mandate of the Constitution which in express 
terms made the charges collected illegal. 


In the opinion of the learned Judge of the District 
Court rendered upon sustaining the demurrer to the 
alleged defense that the rates charged were estab- 
lished by the Commission it is said (Record pg. 362) : 


‘“The fourth defense sets up that the rates ob- 
taining prior to October 10, 1911, when the Con- 
stitutional provision was amended, were author- 
ized by the Commission and could not be de- 
viated from by the carrier without subjecting 
it to severe penalties as provided in Section 22 
of the same article of the Constitution. 


‘*But the answer to this is that until the amend- 
ment of October 10, 1911, empowering the Com- 
mission to relieve carriers in special instances 
from the effects of the long-and-short-haul 
clause, the prohibition was absolute and as 
obligatory upon the Commission as upon the 
ealrier. Before that amendment the Commis- 
sion was as powerless to fix rates in contra- 
vention of the prohibition as the carrier was to 
charge them; and if it assumed to do so its act 
was simply void and not only cast no obligation 
upon the carrier to obey its order, but afforded 
no protection for such obedience. There is 
nothing of substance in the claim that Section 
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22, when construed in part materia with Section 
21, is a limitation upon the latter or in any re- 
spect modifies the provisions of the clause in 
question. Obviously, the rates which the Com- 
mission is empowered to fix under Section 22 
are to be fixed in subordination to the prohi- 
bition found in Section 21, and it is only rates 
so fixed that are to be ‘deemed conclusively 
just and reasonable,’ either as an obligation 
upon or protection to the carrier. Any other 
interpretation of the sections would be in viola- 
tion of cardinal rules of construction. This de- 
fense is therefore not well taken.”’ 
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7. THAT IT WAS NOT INCUMBENT UPON THE 
PLAINTIFF BELOW TO PROVE THAT THE COM- 
MISSION HAD NOT RELIEVED PLAINTIFF IN 
ERROR FROM THE PROHIBITION OF THE CON- 
STITUTION, BECAUSE IF SUCH RELIEF HAD 
BEEN GRANTED, IT WAS A MATTER OF DE- 
FENSE WHICH THE LAW REQUIRES THE DE- 
FENDANT TO PLEAD AND PROVE. 


Plaintiff in error contends that the District Court 
should have granted the defendant’s motion for a 
nonsuit as to the causes of action accruing after Oc- 
tober 10, 1911, because the plaintiff did not affirm- 
atively show that defendant had not been relieved 
from the prohibition of Section 21, Article XII, as 
amended October 10, 1911. 


This contention is opposed to the well established 
rule of pleading in civil cases that if a defendant de- 
sires to bring himself within an exception contained 
in a statute he must affirmatively plead and prove the 
facts showing that he comes within the exception. 


Prima facie the charging of more for the shorter 
than for the longer distance was illegal under Section 
21 of Article XII as amended. If, upon the earrier’s 
application in a special case, and after investigation, 
the Commission had in any ease eranted relief it was 
incumbent upon the plaintiff in error to plead and | 
prove it. 


Plaintiff in error refers to the allegation of the 
complaint that the Commission had not authorized 
the defendant to charge less for the longer distance 
and the statement is made that counsel for the plain- 
tiff ‘‘saw the necessity’’ of ‘‘negativing the idea that 
the Railroad Commission might have granted relief.”’ 
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The allegation of the complaint referred to was 
wholly superflous. 


Notwithstanding this allegation of the complaint, 
the plaintiff in error alleged as a separate defense 
that the Railroad Commission had relieved it from 
the prohibition of the Constitution and the demurrer 
to this defense was overruled by the Court. 


Plaintiff in error states that ‘‘upon familiar prin- 
ciples of pleading it was incumbent upon plaintiff to 
make this showing of non-action by the Commission 
affirmatively,’’ but it is not stated what this familiar 
principle is. 


Furthermore, even if the Court had erred in de- 
nying the motion for a nonsuit, the error was cured 
by defendant’s introduction of the evidence supply- 
ing the alleged defect in plaintiff’s evidence: 


Higgins v. Ragsdale, 83 Cal. 219, 221. 
Russell v. Pacific Can Co., 116 Cal. 527, 530. 


Plaintiff in error states that it does not appear that 
the orders offered by the defendant ‘‘were all the 
orders made by the California Commission.”’ 


The argument here is, in effect, that defendant in 
error might have offered in evidence some order of 
the Commission inuring to the benefit of plaintiff in 
error, which order plaintiff in error has overlooked— 
in other words that defendant in error might have 
made a better attempt at sustaining plaintiff in 
error’s defense than plaintiff in error itself did. 


If defendant in error had been required to show 
affirmatively that plaintiff in error had not been 
granted relief, such showing would have involved the 
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proof of a negative. In proving a negative very 
slight evidence is sufficient to shift the burden of 
making a prima facie case. 


Without reference to the order offered in evidence 
by plaintiff in error, the admissions made at the trial 
would have been sufficient proof of the negative. At 
page 397 of the Record the admission is made that the 
applications for relief were not filed with the Com- 
mission until December 30, 1911, and at page 406 of 
the Record the further admission is made ‘‘that these 
petitions may be considered to have been pending 
until May 27, 1912, and that they had not been spe- 
cifically acted upon either prior to that time or since 
that time except insofar as the decision in Case No. 
116 may be considered to have affected them.’’ The 
Court asked: ‘‘They were never specifically acted 
upon ?’’, and to this question counsel for plaintiff in 
error replied ‘‘No, your Honor.’’ With reference to 
Case No. 214, in which the applications were filed, it 
was admitted that on January 2, 1912, when the case 
came on for hearing ‘‘a discussion was held, but no 
evidence introduced, nothing further was done; it 
was postponed without day.”’ (Record page 423.) 
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8. NO REPARATION ORDER OF THE RAIL- 
ROAD COMMISSION WAS NECESSARY IN ORDER 
TO ENTITLE THE PLAINTIFF, OR ITS ASSIGN- 
ORS, TO MAINTAIN AN ACTION IN THE COURTS. 


In ruling against this contention of plaintiff in 
error that the Court had no jurisdiction because it 
was not alleged in the complaint that plaintiff had 
obtained a reparation order from the Railroad Com- 
mission, the learned Judge of the District Court 
said (Record, page 363) : 


‘*Logieally, the sixth defense, as involving the 
jurisdiction of the Court to entertain the action, 
should be first disposed of. Its allegations pro- 
eeed upon the theory that the Court has no juris- 
diction of the subject-matter of the action be- 
eause plaintiff has not applied to the Railroad 
Commission for a reparation order as provided 
in Section 71 of the Public Utilties Act of De- 
cember 23, 1911. (Chapter 4, Stats. Cal. Spee. 
Sessn. 1911). 


‘* But this section has reference, when properly 
construed, only to instances where the question 
whether the carrier has charged an excessive or 
discriminatory rate is dependent upon facts to 
be ascertained from an investigation upon evi- 
dence taken by the Commission as in Texas & 
Pacific Ry. Co v. Abilene, etc., Co., 204 U.S. 216, 
and Robeson v. Bb. mk O. kh. &., 222 U.S. 006. 
It can have no application to an instance where, 
as here, if the over-charge was made as alleged 
it was unwarranted as matter of law. In such 
case the rate ‘was unlawful under any pretense 
or for any cause’ and was not question to be 
referred to the Commission (Pennsylvania R. R. 
Co. v. International Coal Co., 230 U.S. 184), but 
falls within the provisions of Section 73 (sub- 
division A) of the Utilities Act, which author- 
izes the aggrieved party to prosecute an action 
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in the courts ‘for any loss or injury arising from 
a failure of the carrier to do any act or thing re- 
quired to be done by the Constitution or any law 
of the state or any order or decision of the Com- 
mission.’ This defense is therefore untenable.’’ 


This matter has already been passed upon both by 
the District Court of Appeal for the Second Appel- 
late District of California and also by the Supreme 
Court of California. The decision of the District 
Court of Appeal referred to is Southern Pacific Com- 
pany v. Superior Court of Kern County, 20 Cal. App. 
Dec. 674, 685. After citing the case of Penn. R. R. 
Co. v. International Coal Co., 2830 U. S. 184, the Dis- 
trict Court of Appeal said (page 685) : 


‘In the case at bar, we have a situation anal- 
ogous to that in Pennsylvania R. Co. v. Inter- 
national C. M. Co., supra. The cause of action 
of the San Joaquin Valley Commercial Asso- 
ciation, plaintiff in the court below, was based 
upon a charge which the plaintiff claims was 
ulegal ‘under any pretense or for any cause.’ 
If the alleged illegality had been included in a 
charge made in following an unreasonable or 
discriminatory schedule of tariffs, the case would 
be primarily within the exclusive jurisdiction of 
the Railroad Commission, because that body 
could regulate and change the tariff itself and 
could award suitable reparation to be made for 
any wrong that had been done. But the plain- 
tiff’s claim in this action was that the Consti- 
tution of the State of California prohibited the 
defendant from collecting a higher freight 
charge on transportation of goods from Oakland 
to Bakersfield than the established rate for a like 
kind of goods shipped from Oakland to Los 
Angeles.”’ 


The District Court of Appeal further said (pg. 
685) : 
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‘The record here shows that the demand act- 
ually was founded upon the claim that the plain- 
tiff’s assignor had been compelled to pay a 
charge which was illegal in that it was in viola- 
tion of the ‘long-and-short-haul’ clause of the 
State Constitution. If the charge was thus in 
conflict with the Constitution, it was a charge 
beyond the jurisdiction of the Railroad Com- 
mission, because it was a charge that the Rail- 
road Commission could not legalize after it was 
made and paid, however just the amount might 
seem to be—conceding that it could legalize any 
subsequent charges. The jurisdiction to pass 
upon an alleged illegal charge of this kind is 
necessarily vested in the courts, because the law 
has provided no other source of relief.’’ 


Plaintiff in error refers to the opinion of the Su- 
preme Court of California rendered upon a denial of 
a hearing after decision by the District Court of 
Appeal. This opinion is reported at 50 Cal. Dec. 36, 
and at 150 Pace. 404. 


In the course of its opinion, the District Court of 
Appeal (vide first quotation sapra) said ‘‘if the al- 
leged illegality had been included in a charge made in 
following an unreasonable or discriminatory schedule 
of tariffs, the case would primarily be within the ex- 
clusive jurisdiction of the Railroad Commission.”’ 


Pending the application for a hearing a member of 
the bar of the Supreme Court on behalf of a client 
who had been required to pay an unreasonablely high 
rate filed a petition as amicus curiae in the Supreme 
Court requesting the Court to disapprove of this lan- 
guage in the event the Court should deny a hearing. 
It was in answer to this petition that the Supreme 
Court used the following language quoted in the brief 
of plaintiff in error: 


161 


‘‘Our denial of the application for a hearing 
in this Court is not to be taken as an approval of 
the views of the District Court of Appeal or to 
the necessity of such action (viz.: prior action on 
the part of the Commission) in any e¢ase.”’ 


If the Supreme Court had any doubt as to the nec- 
essity of prior action on the part of the Commission 
such doubt had no relation to the case considered by 
the District Court of Appeal but related merely to a 
ease where unreasonable or discriminatory charges 
had been collected. Moreover there is nothing in the 
language used by the Court to indicate any doubt on 
that point. The Court merely declined to pass on the 
question because it was not involved. 

Plaintiff in error states (pg. 130): 


“We take the ground that at least since 
March 23d, 1912, after which date this suit was 
instituted, and perhaps before, a plaintiff who 
has paid a greater charge for a given distance 
than the carrier was charging for the same class 
of property for a greater distance over the same 
line or route, but who nevertheless has paid the 
rate fixed by the Railroad Commission of Cali- 
fornia for the actual movement, and who claims 
reparation on the ground of a violation of the 
long and short haul clause either of the Con- 
stitution of 1879 or the amendment of 1911, 
must first apply to the Commission for and 
secure an order prescribing the amount of 
reparation to which he is entitled.”’ 


From the foregoing it appears that plaintiff in 
error’s contention that a reparation order is neces- 
sary is based mainly upon the provisions of the Pub- 
lic Utilities Act, which became effective March 231d, 
1912. Although it is not expressly conceded that the 
courts had jurisdiction ‘before; March 23rd, 1912, 
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nevertheless it is not claimed that they had not juris- 
diction. 


In support of its contention plaintiff in error 
quotes the last sentence of Section 21 of Article XII 
of the Constitution as amended October 10th, 1911, 
which sentence reads as follows: 


‘‘Nothing herein contained f&hall be con- 
strued to prevent the Railroad Commission 
from ordering and compelling any railroad or 
other transportation company to make repara- 
tion to any shipper on account of the rates 
charged to said shipper being excessive or dis- 
criminatory, provided no discrimination will 
result from such reparation.”’ 


It is stated that the provision quoted above ‘‘ clearly 
shows it to be the intention of the framers of the 
amendment to confine to the initial jurisdiction of 
the Commission cases for recovery of an excessive 
charge.’’ It is also said that the word ‘‘excessive”’ 
is used with deliberation, for its meaning is different 
from that of the word ‘‘discrimination.”’ 


In the first place, we submit that the provision 
quoted above, even as applied to cases of unreason- 
able and discriminatory charges, does not confer ex- 
clusive jurisdiction upon the Commission. It possi- 
bly amounts to a grant of power to the Commission 
to award reparation in such cases, but does not re- 
strict such jurisdiction to the Commission. Secondly, 
the word ‘‘excessive’’ refers unquestionably to 2- 
reasonable charges. Doubtless, as stated by plaintiff 
in erroyv, the meaning of this word is different from 
‘‘diserimination.’’ The charges sought to be recov- 
ered in this action are unlawful charges—they may 
also be described as ‘‘excessive,’’ but they are ex- 
cessive because unlawful and not because they are 
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unressonable. There is no admission that they are 
reasonable. In addition to being illegal they may 
also be unreasonable, but this action is based upon 
their illegality. . 


Referring to the part of Section 21 of the Consti- 
tution quoted above, and to Section 71 of the Public 
Utilities Act, plaintiff in error states: 

‘he word ‘exeessive’ is used with delibera- 
tion, for its meaning is different from that of 
the word ‘discrimination.’ In this respect the 
framers of the amendment of 1911 and of the 
Public Utilities Act did not follow the provi- 
sions of the Interstate Commerce Act, upon 
which are based the numerous decisions of the 
Commission and the courts defining the respec- 
tive Jurisdictions of the Commission and courts.”’ 


Even if such a distinetion did exist between the 
Constitution and statutes of California and the in- 
terstate Commerce Act, we fail to see its materiality 
here; but as a matter of fact such distinction does not 
exist. Plaintiff in error states that Sections 13, 14 
and 15, of the Act to Regulate Commerce provide 
only for applications to the Commission by complaint 
‘‘of anything done or omitted to be done by any 
common carrier subject to the provisions of this Act 
in contravention of the provisions thereof.’’ The Act 
expressly declares unlawful the charging of unreason- 
able and discriminatory rates. 


Plaintiff in error states: 


“The provisions of Section 73-a of the Cali- 
fornia Act, giving a right of action ‘for actual 
damages,’ and in some cases for exemplary 
damages, for violation of the Act, do not an- 
thorize suit to recover for an excessive or dis- 
criminatory charge. The exclusive primary 
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jurisdiction is vested in the Commission by the 
reparation section.’’ 


For the convenience of the Court we quote below 
Section 73(a) of the *‘Public Utilities Act,’’ read- 
ing as follows: 


“*73(a) In case any public utility shall do, 
eause to be done or permit to be done any act, 
matter or thing prohibited, forbidden or de- 
clared to be unlawful or shall omit to do any 
act, matter or thing required to be done, either 
by the Constitution, any law of this State or 
any order or decision of the Commission, such 
public utility shall be liable to the persons or 
corporations affected thereby for all loss, dam- 
ages or injury caused thereby or resulting 
therefrom, and if the Court shall find that the 
act or omission was wilful, the Court may in 
addition to the actual damages award damages 
for the sake of example and by way of punish- 
ment. An action to recover for such loss, dam- 
age or injury may be brought in any court of 
competent jurisdiction by any corporation or 
person.” 

Plaintiff in error’s argument is that this section 
‘‘does not authorize a suit to recover for an excessive 
or discriminatory charge.’’ But it is apparent that 
on its face Section 78(a) does give the right to 
prosecute in the courts an action for damages for 
an unreasonable or discriminatory charge. Broader 
language could not be used. Unreasonable and dis- 
criminatory rates are declared to be unlawful both 
by the Constitution and by the Public Utilities 
Act, and by Section 73(a) it is provided that any 
public utility which shall do or permit to be done 
‘any act, matter or thing prohibited, forbidden or 
declared to be unlawful either by the Constitution 
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or any law of this State,’’ shall be liable to the 
person affected thereby for damages, and that an 
action to recover such damages may be instituted in 
any court of competent jurisdiction. 


Section 73(a) is certainly broad enough to cover 
not only illegal charges such as are here sought to 
be recovered, but also unreasonable and diserimina- 
tory charges, and if it should ever be construed by 
the courts to mean that it does not cover unreason- 
able and discriminatory charges, such construction 
will have to be based upon the ground that to allow 
the courts jurisdiction in such suits would be sub- 
versive of the purpose of the Act, as held in Zexas 
c& Pacific v. Abilene Cotton Oil Company, 204 U. 
S. 426, supra, and Robinson v. B. d O. R. R., 222 
U. 8. 506. As already pointed out, the language is 
much broader than that used in the Interstate 
Commerce Act. However, we are not here concerned 
with the question as to whether or not damages for 
charging an unreasonable rate can be recovered in 
an action at law without prior application to the 
Commission. That matter involves a rate-making 
question. No such question is presented to the court 
by this action. 


Plaintiff in error states that the ‘‘omission”’ of the 
word ‘‘excessive’’ in Section 73(a) quoted above, 
and its use in Section 71(a), is significant. Section 
71(a) reads as follows: 


‘“When complaint has been made to the Com- 
mission concerning any rate, fare, toll, rental 
or charge for any product or commodity fur- 
nished or service performed by any public util- 
ity, and the Commission has found, after inves- 
tigation, that the public utility has charged an 
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excessive or discriminatory amount for such 
product, commodity or service, the Commission 
may order that the public utility make due 
reparation to the complainant therefor, with 
interest from the date of collection; provided 
no discrimination will result from such repara- 
tom), ”’ 


It is quite clear, as we have seen, that Section 
73(a) in terms covers claims for excessive and dis- 
criminatory charges, as the language used is most 
comprehensive. There is no attempt made by Sec- 
tion 73(a) to enumerate the various acts which would 
constitute a violation of the act or the Constitution, 
so tt follows that there is nothing significant because 
excessive and discriminatory charges are not nren- 
tioned. 


Plaintiff in error states: 


‘“We say that it was the deliberate intention 
of the Constitution not to allow a couit to con- 
strue tarifis, schedules and classifications and 
first to say that there was in effect at the time 
of the movement to the intermediate point a 
lesser rate to a more distant point, and then to 
say that the lawful rate to the intermediate 
point was not the rate established by the Com- 
mission, but was a rate which the Commission 
had not established for that point but had, for 
good and sufficient reasons, established to the 
more distant point; and finally to give judgment 
for the plaintiff for the difference, without 
giving the Commission the opportunity to obey 
whatever mandate is implied by the long and 
short haul clause, by taking its option of either 
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raising the through rate or lowering the inter- 
mediate rate.”’ 


It is said that the courts cannot ‘‘construe”’ tariffs 
—in other words, that the court cannot determine 
what every shipper of freight must determine, viz. 
what rate should be charged for the shipment of a 
specific article or personal property. It is deter- 
mined by the shipper by a mere examination of 
the tariff and is determined by the courts in the 
same manner. A tariff or schedule of rates pub- 
lished in pursuance of law is said to be in effect a 
statute, and with equal force it might be said that 
the courts cannot construe a statute. In the fore- 
going quotation from its brief, plaintiff in error has 
confused the question of jurisdiction with its claim 
that the rates were ‘‘established’’ by the Commission 
and were, therefore, lawful. Nothing is gained by 
this confusion. For the purpose of determining this 
question of jurisdiction we must assume that the 
rates were unlawful. Therefore the court is called 
upon in an action of this character to say (1) that 
there was in effect at the time of the movement to 
the intermediate point a lesser rate to a more distant 
point, and (2) that the lawful rate to the intermediate 
point was the rate charged to the more distant point. 


It is said that an action in the courts without first 
applying to the Commission for reparation does not 
give the Commission ‘‘the opportunity to obey what- 
ever mandate is implied by the long and short haul 
clause by taking its option of either ‘raising the 
through ratp ark ae the intermediate Yate.” 
But, as we, Leese, neither the Com- 
mission nor the carricr could establish rates which 
violated the constituticnal provision and that any 


168 


such rates would be unconstitutional and void. If 
the Commission attempted to ‘‘establish’’ a lower 
rate for the longer haul than for the shorter haul 
the carrier was charged with notice of its unconsti- 
tutionality and was in duty bound to ignore it. 


Plaintiff in error in effect admits the charging of 
an unlawful rate, for which there can be no legal 
excuse. It is no answer to an action to recover dam- 
ages for this act to say that the Commission could 
have required the carrier to raise its rate to the long 
haul point or to lower its rate to the intermediate 
point, so that there would be no violation of the law. 
The Commission could not authorize a violation of 
the law, nor can a carrier excuse a violation of the 
law by saying that the Comnussion could have pre- 
vented wt. That the Commission could have pre- 
vented the exaction of these unlawful charges may 
be true, but the fact that it did not do so cannot help 
the plaintiff in error. 


With further reference to the contention that ‘‘it 
was the deliberate intention of the Constitution not 
to allow the courts to construe tariffs,’’ it may be 
said that in a great variety of actions, concerning 
which it was never questioned that the courts had 
jurisdiction, it is necessary to ‘‘construe’’ tariffs and 
schedules of rates. In all action to recover damages 
for rebates and overcharges the courts are called 
upon to construe tariffs. 


Plaintiff in error states that the Commission is 
‘the only body in the State having jurisdiction of 
rates’’ and that ‘‘all of the record evidence necessary 
in any case under the long and short haul clause is 
in the files of the Commission itself.’’ But the Com- 
mission is not the only body “‘having jurisdiction of 
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rates’’ although it 1s the only body having the juris- 
diction to make rates. Nor is ‘‘all the record evi- 
dence in this case in the files of the Commission.’’ 
The only record evidence necessary in this case is 
the tariff showing a lower charge to the more dis- 
tant point, and these tariffs are on file for public 
inspection at various offices of the carrier through- 
out the State, and the carrier may be compelled to 
produce them at the trial of any action in which 
they are material evidence. 


It is said that the Commission ‘‘has rate experts 
and attaches who we must presume are capable of 
giving it expert and unbiased testimony when the 
question arises in a long and short haul case as to 
what the through rate is.’’ This is not a matter 
requiring ‘‘expert testimony,’’ and if it were that 
testimony could be given in court by other witnesses 
than the experts and attaches of the Commission. 
This is a very simple question of fact which can be 
determined by a court or jury, and if ‘‘expert testi- 
mony’’ is required, it can be given. 


Plaintiff in error states: 


‘*It (the Commission) knows also whether, 
since October 10th, 1911, it has, to use the lan- 
guage of Section 22, authorized the carrier to 
charge less for the longer than for the shorter 
distanee.’’ 


This is likewise a very simple question of fact, 
readily ascertainable from the public records of the 
Commission. The Court at the trial of this action 
had no difficulty in determining the question. 
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“More important than all, if the right to 
reparation exists in case of violation of the long 
and short haul section it (the Commission) can 
adjudicate the reparation claims as to prevent 
the evil of rebating and discrimination which 
inevitably would arise if one court were per- 
mitted to hold our contentions in this case on 
the general question of jurisdiction to be correct, 
and another court were allowed to uphold the 
plaintiff’s position.”’ 

This isa remarkable statement. If it were possible 
under the authorities for a trial court of California 
to uphold the contention of plaintiff in ervor while 
other courts upheld their jurisdiction no ‘‘evils of 
rebating or discrimination would arise’’ for the trial 
courts are not the courts of last resort. All judg- 
ments would be subject to review by the Supreme 
Court of the State and the decision of the court of 
last resort reversing or affirming the judgments, as 
the case might be, would soon establish a uniform 
rule as to Jurisdiction binding on all the trial courts. 


Plaintiff in error cites the case of St. Louis South- 
ern Ry. v. Patterson, 104 N. EK. 512, which plaintiff in 
error states involved the question of overcharges on 
an interstate shipment. The so-called overcharge 
was based upon the contention of plaintiff that it 
demanded cars of 50,000 pounds capacity but was 
furnished with cars of only 40,000 pounds capacity. 
The defendant’s tariff specified a minimum charge 
of $5 per car and also specified a switching charge of 
$2 per car irrespective of capacity. Plaintiff claimed 
that it was ‘‘overcharged’’ $1.46 per car because it 
was not furnished cars of 50,000 pounds capacity. 
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This was not an overcharge in the sense that the exac- 
tion of a greater sum than the tariff rate or of a rate 
fixed by law is an overcharge, as it involved the deter- 
mination of the administrative question as to whether 
the refusal to furnish the cars of the capacity de- 
manded was reasonable. It would seem that such a 
question should properly be determined by the Inter- 
state Commerce Commission. However, the Supreme 
Court of Indiana does not seem to have expressly 
placed its decision upon this ground but placed it 
upon the ground that if the courts of different States 
might decide the question in different ways, thereby 
destroying the uniformity of rates secured by the 
Interstate Commerce Act. The Indiana court held, 
therefore, that the State courts did not have juris- 
diction. It was evidently of the opinion that the 
Federal courts had jurisdiction. 


Plaintiff in error states that a Justice of the peace 
in one township might decide that the tariff rate to 
Los Angeles on a certain commodity was 37/4 cents 
per hundred pounds, and that a justice of the peace 
in some other township might decide that the tariff 
rate was more or less than 374 cents. So in a case 
for damages for rebating one court might errone- 
ously find that a certain rate was the legal rate and 
another court in which the same question was in- 
volved might find that a different rate was the legal 
rate, but the fact that a court is liable to make an 
erroneous finding has never before been advanced 
as a reason why a court should not entertain juris- 
diction of a case. Nor has such an argument ever 
before, so far as we can ascertain, been advanced in 
any case where the question arose as to whether the 
courts or the Railroad Commission had jurisdiction 
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of a claim for damages or reparation. A person is 
protected against erroneous findings by the right of 
appeal. In some eases the court of last resort may 
fall into a like error. Against such a contingency 
there is no protection. As said by the Supreme 
Court of California in Sherer v. Superior Court, 94 
Cal. 355, such errors, ‘‘ however gross or glaring they 
may be, must be submitted to as a part of the sacrifice 
which every individual is compelled to yield to the 
infirmities of human government.”’ 


Plaintiff in error states: 


‘‘Ror the Court to hold that by reason of 
greater diligence on the part of a shipper or his 
attorney, community prejudice against one of 
the parties, greater ability of one attorney for 
the other, neglect or disinclination to obtain re- 
view of judgments, one shipper may obtain the 
benefit of a rebate from published tariff rates 
by using the pretense of the long and short haul 
clause, while his neighbor may be deprived of 
that benefit, even though he seeks to obtain it 
in a lawful way, is merely to encourage another 
form of discrimination.’’ 


If there has been a violation of the constitutional 
prohibition against charging more for the short 
than for the long haul, and a shipper has thereby 
been compelled to pay an illegal charge, he is en- 
titled to recover his damages. It cannot be pre- 
sumed that his neighbor will in a similar case be 
deprived of the right to obtain like redress; but on 
the contrary, it will be presumed that the courts 
will do justice to all and that judgments will be 
rendered in favor of every person who establishes 
that he has been overcharged or damaged. If a ship- 
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per has been damaged by the violation of the consti- 
tutional provision, he is entitled to his remedy, and 
the possibility that some other shipper may, by fraud- 
ulent collusion with a carrier, use the same consti- 
tutional provision as a pretense to secure a rebate 
in a case where there was no violation, is no argu- 
ment against the courts’ assuming jurisdiction of an 
action brought by one who has been actually damaged. 


Plaintiff in error cites a number of cases where 
the jurisdiction of the Railroad Commission was held 
exclusive. It is noteworthy that in not one of the 
cases cited was the question of rates or the question 
of an unlawful exaction involved. 


The first case cited is State v. Chicago, St. Paul, 
Etc., Ry. Co., 19 Neb. 476, which was an application 
for a writ of mandamus to compel the defendant to 
stop trains and build a depot. The Commission was 
vested by the Legislature with ‘‘ general supervision 
of all railroads,’’ and the statute provided that when 
changes in its stations and depots were desired the 
Commission should, after a hearing, adjudge what 
changes it deemed proper. 


In People v. B. H. &. Co., 172 N. Y. 90, next cited, 
it was held that the Railroad Commission had exelu- 
sive jurisdiction of an application to compel the 
restoration of train service. 


Grand Trunk v. Perrault, 36 Can. Sup. Ct. 671, 
next cited was an application to compel the railroad 
company to maintain farm crossings for the use of 
plaintiff. The statute empowered the Railway Com- 
missioners, upon the application of any landowner, 
to order the company to provide suitable farm cross- 
ings. Referring to this case, plaintiff in error states: 
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‘‘The Court lays stress upon the fact that the 
act provided that the Board’s determination of 
any fact should be binding and conclusive on all 
courts, and if there existed concurrent jurisdic- 
tion a world of conflict and confusion would 
enisie. 


In Grand Trunk v. McKay, 34 Can. Sup. Ct. 81, 
next cited, it was held that the Railway Committee 
had exclusive power to regulate the speed of trains 
under a statute which provided that they ‘‘may’’ 
regulate and limit the speed of trains. 


In Bangor v. Railway Co., 97 Me. 163, the Court 
held that the statutes of Maine vested in the Rail- 
road Commissioners the exclusive jurisdiction of the 
matter of railway crossings. 


In N.Y., N. H,, etc., R. BR. Co. v. New Haven, next 
cited, it was held that the Railroad Commissioners 
and not the municipality had original jurisdiction 
of questions relating to changes in highways and 
grade crossings. 


In Missouri K. & T. R. Co. v. Richardson (Ok.) 
106 Pac. 1108, the Court held that the Corporation 
Commissioners had power to determine the proper 
point for the crossing of two railroads. 


In State v. Railroad Commission, 140 Wis. 145, it 
was held that the Railroad Commission had the 
power to determine the point of crossing of railroad 
tracks. : 

In Smuth v. New Haven, 59 Conn. 203, 208, it was 
held that the Railroad Commissioners had power to 
pass on the question as to whether a highway should 
pass under or over the tracks of a railroad company. 
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In Cullen v. N. Y. R. Co., 66 Conn. 211, last cited, 
the Court held that the Railroad Commission and 
not the municipality had jurisdiction of the matter 
of closing highways which crossed the tracks of a 
railroad company. 


The mere statement of the nature of the eases cited 
is sufficient to show that they are not authority for 
the proposition that the courts have not jurisdiction 
of actions of this kind. 


Plaintiff in error has gone far afield in its search 
for authorities in support of its contention. The 
question here involved was decided contrary to the 
contention of plaintiff in error by the Supreme Court 
of the United States in Penn. R. R. Co. v. Interna- 
tional Coal Co., 230 U. 8. 184, upon which were based 
the decisions of the learned Judge of the District 
Court and of the District Court of Appeal for the 
Second Appellate District. 


CONCLUSION 


We belheve the conclusion that no error was com- 
mitted by the District Court will appear from the 
reading of the brief of plaintiff in error. In each 
instance, it is submitted, the inherent weakness of the 
contention made is revealed by its statement and by 
the arguments advanced in its support. It is respect- 
fully submitted that the judgment of the District 
Cou.'t should be affirmed. 


HorFLeR, Cook, Harwoop & Morris, 


ALFRED J. HARWOOD, 
Attorneys for Defendant in Error. 


